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l. INTRODUCTION

1 Asthe United States noted in its closing statement at the first meeting with the Panel, this
dispute, like all WTO disputes, presents questions about the interpretation of the covered
agreements. Y et, notwithstanding China s lengthy First Written Submission and Answers to
First Panel Questions, China has largely failed to articul ate what specific aspect of the U.S.
actions it challenges isinconsistent with an obligation contained in the covered agreements.
While China has referenced multiple provisions of various agreements, China has not provided a
proper interpretive analysis of those provisions. China’ s arguments do not provide a basis on
which the Panel could sustain China s allegations that the United States has acted inconsistently
with its WTO obligations.

2. Instead, China departs from the accepted rules of treaty interpretation and invents
obligations found nowhere in the text of any covered agreement. Indeed, China has gone to
great lengths to discuss anything but the specific obligations found in the text of the covered
agreements. For example:

. Failure to consult: Rather than focus on the general requirement in Article 4 of
the DSU to consult on a measure before identifying it in a panel request, China
seeks to excuse its refusal to seek such consultations in respect of the “absence of
legal authority” on the ground that this “measure” is“related to” measures that
were the subject of consultations.

. Financial contribution: Rather than focus on a proper Vienna Convention
analysis of the term “public body” in Article 1.1(a)(1) of the SCM Agreement,
China seeks to graft onto the SCM Agreement provisionsin the ILC Draft
Articles on State Responsibility.

. Subsidy offsets: Rather than focus on the text of Article 14 of the SCM
Agreement, China attempts to invent an obligation based on panel and Appellate
Body reports interpreting unrelated provisions of separate covered agreements,
the AD Agreement and the AD provisions of the GATT 1994.

. Trading companies. Rather than focus on any particular provision of the SCM
Agreement, China broadly claims that the United States acted inconsistently with
the SCM Agreement writ large, never actually alleging violation of a specific
provision by the United States.

. Concurrent application of AD and CVD measures. Rather than focus on the
specific obligationsin Articles 19.3 and 19.4 of the SCM Agreement, China
develops atheoretical, yet unsubstantiated, basis for its allegation of “double
remedies’ before ultimately trying to challenge an anti-dumping duty under the
CM Agreement.
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. Concurrent application of AD and CVD measures: Rather than focus on specific
rights and obligations, inter alia, in GATT Articlel:1 and paragraph 15 of
China s Protocol, China complains of imports from China being subjected to a
dumping cal culation methodology explicitly authorized under the covered
agreements.

. China s Accession Protocol: Rather than focus on specific rights afforded other
WTO Membersin its Protocol, China seeks to deny those rights by insisting that
invocation of such rightsin this dispute constitutes ex post rationalization.

Throughout this dispute, China s arguments have consistently failed to meaningfully address the
specific rights and obligations that the covered agreements in fact contain.

3. The proper focus of the Panel’ s attention, of course, isthe text of the covered agreements
and the rights and obligations established therein. The United States takes the opportunity in this
submission not only to reiterate its arguments on the basis of those rights and obligations, but
also to address China s arguments on their own terms. In so doing, the United States does not
intend to signal its agreement with the view, implicit in China s approach, that it would be
appropriate for the Panel to base its findings on elements extraneous to the text of the covered
agreements. However, this submission will highlight for the Panel that, in addition to the errors
of law that pervade China’'s claimsin this dispute, China misunderstands or misreads even those
sources on which Chinarelies to make its case.

4, As a consequence, the United States respectfully submits that the only conclusion to be
drawn isthat China s claims are without merit and must be rejected.

. REQUEST FOR PRELIMINARY RULINGS

5. The United States has requested preliminary rulings from the Panel on two issues
connected with China s “as such” claims: (1) China sfailure to consult on a“measure” that it
now seeks to have included within the Panel’ s terms of reference, and (2) China sfailure to
identify the specific measure at issue in this dispute. China hasfailed to justify why, despite
these failings, its“as such” claims are properly before this Panel.

A. China Failed to Consult on a“Measure” 1n Respect of Which It Now Seeks
Findings by the Panel

6. The United States has demonstrated that China's “as such” claims are not within the
Panel’ s terms of reference because China failed to consult on the “measure” at issue, as required
by the DSU, notwithstanding the fact that China had concluded well before consultations that the
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“measure” was a source of alleged impairment of its benefits under the covered agreements.*
China does not dispute its failure to seek consultations on the new “measure,” but seeks to justify
its non-compliance on the basis that the “measure, ” in China' s view, “‘relatesto’ the measures
that were the subject of consultations,” citing the Appellate Body Report in US- Continued
Zeroing.?

7. The United States has explained how the situation before the Appellate Body in that
dispute was notably different from that presented to this Panel, and in particul ar, discussed how
the “measure” introduced by Chinafor the first time in the panel request was distinct from the
measures that were the subject of consultations and had effectively expanded the scope of the
dispute.®* The United States has observed, moreover, that China' s acknowledgment that it was
aware of its concerns with the new “measure” well before consultations distinguishes this
dispute from othersin which thisissue has arisen.*

8. In this respect, the United States submits that China misses the point in asserting that
“[t]he United States provides no authority for the proposition that prior ‘awareness of a measure
isrelevant to whether a measure identified in apanel request is sufficiently related to the
measures that were the subject of consultations.” The question under the terms of the DSU is
not whether the two sets of measures are “sufficiently related.” Asthe Appellate Body has
stated, the DSU contemplates consultations as “a prerequisite to panel proceedings.”® China
continues to offer no explanation for why it did not include the new “measure” in the
consultations request.” The fact that China was aware that the new “measure” raised concerns
that, in China s view, were similar to those raised by the investigations, indicates that China
opted to skip consultations in respect of this new “measure.” However, nothing in Appellate

1 U.S. First Written Submission, paras. 74-85; U.S. Statement Regarding U.S. Preliminary Ruling
Requests, paras. 6-13; U.S. Answersto First Panel Questions, paras. 18-20.

2 China Response to U.S. Request for Preliminary Rulings, para. 31 (quoting US - Continued Zeroing (AB),
para. 228).

3 See U.S. First Written Submission, paras. 79-85; U.S. Statement Regarding U.S. Preliminary Ruling
Requests, paras. 7-13. Having so distinguished China s new “measure” and explained how China has consequently
expanded the scope of the dispute, the United States reiterates its rejection of China’ s assertion to the contrary. See,
e.g., China Answersto First Panel Questions, paras. 20, 22, 29-30.

% See U.S. Answers to First Panel Questions, para. 27.

® China Answers to First Panel Questions, para. 16.

6 US- Customs Bond Directive (AB), para. 293 (quoting Mexico - HFCS (Article 21.5) (AB), para. 58).
China characterizes as an “apparent U.S. contention” the fact that “if a complaining Member is‘aware’ of a measure
at thetimethat it files arequest for consultations, it must either identify that measure in the consultations request or
forego any possihility of identifying that measure in a subsequent panel request.” China Answersto First Panel
Questions, para. 17. Of course, that isnot a“U.S. contention,” but simply a requirement of the DSU. Furthermore,
this does not mean that the measure that was not included in the consultations request could not be the subject of a
challenge under the WTO. Asthe United States has noted, China could easily have filed an additional consultations
request including the new “measure,” an approach that the United States itself has taken care to follow in similar
situations as the complaining party, including in disputes with China. See U.S. Statement Regarding U.S.
Preliminary Ruling Requests, para. 13.

" See China Answer to Panel Question 6.
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Body or panel reports, or, more importantly, the DSU, suggests that a Member may choose to
forego this “prerequisite’ provided that the new measure is “ sufficiently related” to the measures
identified in the consultations request. If the requirement of consultationsisto have any
meaning, that requirement must be upheld in the clear circumstance where a Member simply
chooses to skip that stage of the dispute settlement process. China has identified no basis on
which the Panel should condone such conscious disregard of afundamental requirement under
the DSU.

B. TheAlleged “Failure. . .to Provide Legal Authority” isNot a “ Specific
Measure at Issuein ThisDispute”

1 China Has Failed to Establish the So-Called “Omission” asa
“Measure” Subject to WTO Dispute Settlement Proceedings

0. The United States has noted that generally an “omission” would be a*“ measure” for
purposes of WTO dispute settlement only to the extent that aWTO provision requires a Member
to take a particular action.® Here, although China styles the measure that is the subject of its“as
such” claim asan “omission,” that is, a“failure ... to enact legislation,” it has declined to
identify any WTO provision requiring the enactment of particular legislation.’® Even with
respect to the WTO provisionsit has identified as the basis for its claims of inconsistency —
SCM Articles 19.3 and 19.4, and GATT Article I:1 — China has not advanced any interpretation
that suggests an affirmative obligation for a Member to adopt certain legislation.”* Without
being connected to such an affirmative obligation, the “measure” China seeks to challenge “as
such” does not constitute an “omission” cognizable for purposes of WTO dispute settlement
proceedings.

2. China Has Failed to “ I dentify the Specific Measures at | ssue’
Nullifying or Impairing a Benefit Accruing to China Under the
Covered Agreements

10.  The United States has demonstrated that, in avoiding any reference to specific aspects of
U.S. law that result in the alleged WTO-inconsistent actions at issue, China has failed to
“identify the specific measures at issue in this dispute,” as required by Article 6.2 of the DSU.
China has not identified the specific measures that givesrise to the alleged nullification or
impairment of a benefit accruing to China under the covered agreements, or, more specificaly, it

8 SeeU.S. Statement Regarding U.S. Preliminary Ruling Requests, paras. 3-5, U.S. Answersto First Panel
Questions, para. 180.

° China Response to U.S. Request for Preliminary Rulings, para. 20.

10 See U.S. Statement Regarding U.S. Preliminary Ruling Requests, para. 5.

M See Pandl Request, WT/DS379/2, p. 3. See also China Answers to First Panel Questions, paras. 272-
277.
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has not identified any provisions of U.S. law that will “as such” produce duties that necessarily
give rise to a so-called double remedy.*

11.  Chinaarguesthat, rather than the concurrent application of AD and CVD measures, “itis
the absence of legal authority that is the source of the impermissible double remedies of which
China complainsin this dispute.”*? It is difficult, however, to understand how the “absence of
legal authority to avoid the imposition of a double remedy” can be the source of the alleged
double remedy.

12. Indeed, China s own characterization of its complaint belies its assertion that an absence
of legal authority is “the source of the impermissible double remedies.” China has stated
throughout this dispute that the so-called double remedy flows directly and necessarily from the
concurrent imposition of CVD measures and AD measures based on an NME methodology. For
example, China has asserted that, “the simultaneous application of the NME methodology and
countervailing duties necessarily results in a double remedy for the same alleged acts of
subsidization” ;** and “the imposition of a double remedy for the same alleged subsidy isinherent
in the concurrent application of the NME methodology and countervailing duties to the same
categories of imports.”*>

13.  Thus, dthough China' s claims continue to lack specificity asto how or to what extent the
double remedy arises,’ it has consistently made the general assertion that the alleged double
remedy arises from the concurrent imposition of CVD measures and AD measures based on an
NME methodology. Once those measures are imposed concurrently, under China's own theory,
adouble remedy emerges. Instead of pointing to the aspects of U.S. law that create the alleged
double remedies as a “necessary result,” China points to an alleged “ absence of legal authority”
to avoid imposition of double remedies.

12 .S, First Written Submission, paras. 67-72; U.S. Answers to First Panel Questions, paras. 2-3, 9-10.

13 China Answers to First Panel Questions, para. 3. Seedsoid. at para. 274.

14 China First Written Submission, para. 330.

15 China First Written Submission, para. 366. (Original emphasis) See also China First Written
Submission, para. 346 (“[1]t was widely recognized that the concurrent application of the NME methodology and
countervailing duties would give rise to the problem of double remedies for the same acts of subsidization.”); China
First Written Submission, para. 374 (“A double remedy will ... arisein al cases in which Commerce applies the two
remedies simultaneously.”); China Response to U.S. Request for Preliminary Rulings, para. 16 (“ The double remedy
arises as a necessary result of the operation of the two remedies whenever they are used in conjunction with each
other.”); and China Answers to First Panel Questions, para. 29 (“ China s panel request makes clear that, in China's
view, the violations occur in any instance in which the United States applies the two remedies simultaneously, not
just in the specific investigations at issue in this dispute.”)

18 For example, in paragraph 283 of its Answersto the First Panel Questions, China states that it “considers
that the use of an NM E methodology necessarily offsets any subsidies that the producer might have received.”
(Emphasis added). Then in paragraph 287, China states that “ Chinais not challenging, per se, the concurrent
application of countervailing duties and an NME methodology.”
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14.  When invited by the Panel in its written questions to respond to the U.S. assertion that
allowing the complaining party to rephrase any positive requirement as “arefusal of the law to
provide authority not to do X” would allow circumventing the Article 6.2 requirement to identify
the measures at issue, China s answer does no more than continue the semantic gymnastics.
Chinabaldly statesit is not challenging “arefusal of the law to provide authority not to do X,”
suggesting instead that its claims are based on “the absence of legal authority for Commerce to
take affirmative steps to avoid the imposition of double remedies.”’ Inserting the term
“affirmative steps’ into its description of the measure does not alter the fact that China never
identified the basis for the concurrent application which is the source of China s alleged
nullification and impairment.*®

15.  Chinaalso seeksto find support for its attempted identification of the “measure at issue’
in the Appellate Body Report in EC - Selected Customs Matters, pointing to the following
statement:

Had the United States explicitly stated in the panel request that the
heart of the problem is the absence of any procedures or
institutions or mechanisms to ensure against divergences or to
reconcile them promptly and as a matter of right when they occur,
there would have been little doubt as to whether the panel request
set out aclaim under Article X:3(a) against the European
Communities' system of customs administration as awhole.*

Asthe underlined portion of the quoted statement makes clear, and as Chinaitself
acknowledges,” the Appellate Body was addressing whether “a brief summary of the legal basis
of the complaint” had been provided “ sufficient to present the problem clearly,” as required by
Article 6.2. The Appellate Body did not assert that such a characterization would satisfy the
separate and distinct requirement in Article 6.2 to “identify the specific measures at issue,”*
which isthe basis for this U.S. preliminary ruling request.

16. Rather than supporting China' s description of the “specific measure at issue,” the
Appellate Body Report in EC - Selected Customs Matters highlights the inadequacy of China's
panel request. In stark contrast to China' s panel request, the complaining party in EC - Selected
Customs Matters identified particular legal instruments of the responding party by citation and
indicated that its challenge was based on the administration of those instruments collectively. On
this basis, the Appellate Body concluded that the measures were identified with sufficient

7" China Answers to First Panel Questions, para. 13. (Original emphasis)

18 See U.S. Answersto First Panel Questions, paras. 1-3.

19 EC - Selected Customs Matters (AB), para. 172. (Original italics; underlining added)

2 See China Answers to First Panel Questions, para. 6.

21 See EC - Sdlected Customs Matters (AB), para. 119 (“While these two issues relate to the identification
of the specific measure at issue, the third issue raised by the United States [and discussed in the quotation above]
relates to the Panel's construction of the nature and scope of the claim set out in the panel request.”).
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specificity for purposes of Article 6.2 of the DSU.” The Appellate Body also observed, in
contrast, that references to “implementing measures and other related measures’ in the context of
that panel request did not meet the specificity requirement of Article 6.2.2 Given that China's
panel request makes no reference to any aspects of U.S. law in respect of the “as such”

challenge, it falls far short of the specificity requirement in Article 6.2.

1. COMMERCE'SFINANCIAL CONTRIBUTION DETERMINATIONSWERE
CONSISTENT WITH THE SCM AGREEMENT

17.  Asdemonstrated in the U.S. First Written Submission, Commerce' s financial
contribution findings in the various challenged CVD determinations were consistent with the
SCM Agreement. In this submission, the United States reiterates certain important points and
responds to several of China s arguments pertaining to the interpretation of the term “public
body” in Article 1.1(a)(1) of the SCM Agreement.

A. The Ordinary Meaning of the Term “Any Public Body,” in its Context and in
Light of the Object and Purpose of the SCM Agreement, Confirmsthe U.S.
Interpretation of that Term and Supports Commer ce' s Deter minations

18.  Asexplainedinthe U.S. First Written Submission, an analysis of the ordinary meaning of
the term “any public body,” inits context and in light of the object and purpose of the SCM
Agreement, demonstrates that Commerce’ s financia contribution determinations were consistent
with the SCM Agreement. In this submission, the United States focuses on several additional
important points regarding the ordinary meaning of the term, its context, and the object and
purpose of the SCM Agreement.

1 The Ordinary Meaning of the Term “ Any Public Body” Confirms
that the U.S. Interpretation of that Term is Correct

19.  Theordinary meaning of the term “public” includes the notion of belonging to the
government or the nation.?* The United States has already explained why the ordinary meaning
of theword “public” supports Commerce’s determinations in the four countervailing duty
investigations and will not dwell at length on thistopic. Instead, it isworthwhile to focus on the
meaning of the term “any” preceding “public body” in Article 1.1(a)(1) of the SCM Agreement.

20. Chinais correct that the term “any,” when used as an adjective, asitisin Article
1.1(a)(1), means “without limitation asto which” of the beings or things named.” Likewisg, it

%2 See EC - Selected Customs Matters (AB), para. 152.

2 See EC - Selected Customs Matters (AB), footnote 369.

24 5ee The New Shorter Oxford English Dictionary, at 2404 (1993) (Exhibit US-95). Seealso U.S. First
Written Submission, para. 95.

% gee China Answers to First Panel Questions, para. 55.
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means “no matter which,” or “whichever,” or “of whatever kind” of the being or thing at issue.”®
In other words, through the use of the term “any,” the SCM Agreement indicates that there might
be different kinds of public bodies.

21. Theuseof theterm “any” also indicates that the drafters of the SCM Agreement did not
intend the term “ public body” to have a meaning that would relate back to the term
“government.” That is, the SCM Agreement could have been written to say “government or
public body,” or “government or its public bodies,” or “government or another public body.”
But the term used is “ government or any public body.” The use of the term “any” further
distinguishes the term “ public body” from the term “ government.”

22.  Asdiscussed further below, China argues that a* public body” must implicitly be vested
with government authority so that it is able to “entrust or direct” a private body. However, as
noted in the U.S. Answers to First Panel Questions, it is not necessarily the case that all public
bodies must possess the capacity to entrust or direct an entity.* Thisis consistent with the use of
the term “any” preceding “public body.”

2. The Context of the Term “ Any Public Body” Confirmsthe U.S.
Interpretation of that Term Is Correct

23.  The context of the term “any public body” supports the conclusion that a“public body”
includes entities owned by the government or controlled by the government. The term “public
body” appears in the same article of the SCM Agreement as the opposite term “private body.”
The term “private,” when referring to a service or business, is defined as “ provided or owned by
an individual rather than the State or a public body.”#® Therefore, it follows that the term
“public,” when referring to a service or business, means “provided or owned by the State rather
than an individual.”

24. China maintains that because the SCM Agreement refersto “a government” or “any
public body” collectively as“government,” the two separate terms must possess similar
characteristics and should be functional equivalents.®® Chinaisincorrect. Significantly, China
essentially failed to answer Panel Question 14(a), continuing to ignore the presencein Article
1.1(a)(1) of theterm “or.” Article 1.1(a)(1) states that “a government or any public body” can
provide a“financial contribution” within the meaning of the SCM Agreement.®* Article 1.1 of
the SCM Agreement defines “government” as including a“ government or any public body
within the territory of aMember.” Asthe United States has explained, the two separate terms

% Oxford English Dictionary, Online Version, adjective definition gen. (Exhibit CHI-131) (emphasis
added).

27 See U.S. Answers to First Panel Questions, para. 43.

2 The New Shorter Oxford English Dictionary, at 2359 (1993) (Exhibit US-95).

2 oee, e.g., China First Opening Statement, paras. 21-24; China Answersto First Panel Questions, paras.
52-54.

30 See China Answers to First Panel Questions, paras. 52-54.
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“government” and “public body” must have distinct and different meanings.® To interpret the
term “public body” to refer to entities that “ possess characteristics similar to those that define a
government” ¥ would be to reduce the term “public body” to redundancy or inutility.*

25.  Additionaly, instead of answering the question the Panel asked about the use of the term
“or” in Article 1.1(a)(1) of the SCM Agreement, China discusses the Appellate Body’s analysis
of the text of Article 9.1(a) of the Agriculture Agreement in Canada — Dairy.>* However, Article
9.1(a) of the Agriculture Agreement refers to “ governments or their agencies’ (emphasis added).
The use of the term “their” in Article 9.1(a) of the Agriculture Agreement creates alink between
“governments’ and “agencies,” and such alink is absent from and not supported by the text of
the SCM Agreement with respect to the terms “government” and “any public bodies.” This key
difference between these two provisions supports the interpretation advanced by the United
States, not that put forward by China.

26. It isuseful to compare Article 1.1(a)(1) of the SCM Agreement to Article 2.1. Article2.1
states that “an enterprise or industry or group of enterprises or industries’” will be referred to
subsequently as “ certain enterprises’ throughout the SCM Agreement. Thisisasimilar drafting
technique as that used in Article 1.1(a)(1), where “government” and “public body” are referred
to subsequently throughout the Agreement as “government.” Clearly, the terms “enterprise” and
“industry” (and groups thereof) have different meanings, despite being referred to collectively as
“certain enterprises.” It could not be the case that an “industry” must share similar
characteristics to an “enterprise.” Likewise, it cannot be the case that any “public body” must
share similar characteristics, or be equivalent to, the “government.” China seeksto elevate a
simple drafting technique into arule that would read the term “public body” out of the SCM
Agreement, by making it the “functional equivalent” of the government.

27. It is common practice to define one treaty term as including several different terms or
concepts. The WTO agreements do this repeatedly. “Injury” isdefined in the SCM Agreement
and AD Agreement to mean not only “material injury” and “threat of material injury,” but also
“material retardation” of the establishment of adomestic injury.® Theterm “financial services’
isdefined in the GATS Annex on Financial Services as including not only financial and banking
services, but also “insurance and insurance-related services.”* China's argument that one
element in the definition of “government” — namely, “any public body” — should be read out of
the SCM Agreement therefore is untenable.

31 See U.S. First Written Submission, paras. 98-99.

32 ChinaFirst Opening Statement, para. 22.

33 See US— Gasoline (AB), p. 23 (stating that treaty interpretation “ must give meaning and effect to all the
terms of atreaty”).

3 See China Answers to First Panel Questions, paras. 53

* seesCM Agreement, Art. 15 n.45; AD Agreement, Art. 3n.9.

% GATS Annex on Financial Services, para. 5(a).
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28.  Chinaaso argues that because there is afinancial contribution pursuant to Article
1.1(a)(1)(iv) of the SCM Agreement only when a private body, inter alia, carries out “functions
... which would normally be vested in the government,” then “it follows a fortiori that the entity
responsible for entrusting or directing the private body must itself be vested with government
authority.”® There are at least two fundamental problems with this argument.

29. First, China again ignores the fact that the term “government” is defined for purposes of
the SCM Agreement as “government or any public body within the territory of aMember.” This
isimportant when analyzing the meaning of the language in subparagraph (iv) of Article
1.1(a)(1), which includes references to the term “ government,” which is defined earlier.
Subparagraph (iv) states that thereis afinancial contribution when a government or any public
body entrusts or directs a private body:

...to carry out one or more of the types of functionsillustrated in (i)
to (iii) above which would normally be vested in the government
and the practice, in no real sense, differs from practices normally
followed by governments.

Keeping in mind that the term “government” is defined to mean “government or any public body
within the territory of aMember,” then the above language is properly read as follows:

...to carry out one or more of the type of functionsillustrated in (i)
to (iii) above which would normally be vested in the gover nment
or any public body within the territory of a Member and the
practice, in no real sense, differs from practices normally followed
by governments or any public bodies within the territory of a
Member.

Therefore, the proper reading of Article 1.1(a)(1)(iv) reveals that there is no language regarding
strictly “governmental authority,” which could then be implied elsewherein Article 1.1. The
language in subparagraph (iv) refers simply to the types of functionsin subparagraphs (i)
through (iii) that otherwise normally would be carried out by, and vested in, governments or any
public bodies under subparagraphs (i) through (iii). To take a concrete example, if a public body
entrusted (i.e., gave responsibility to) a private body to sell goods, and the selling of the goods
normally would be vested in any public body (and therefore the practice did not differ from the
practice of selling goods normally followed by any public body), then the conditions of Article
1.1(a)(1)(iv) have been met.

30. Indeed, as the Appellate Body has explained, the language in subparagraph (iv) simply
refers back to the functions described in subparagraphs (i) through (iii), to ensure that only
actions covered in subparagraphs (i) through (iii), and not something “outside the scope” of

37 See China Answers to First Panel Questions, paras. 86.



United Sates — Definitive Anti-Dumping and Countervailing U.S. Second Written Submission
Duties on Certain Products from China (WT/DS379) August 12, 2009 — Page 11

those subparagraphs, are captured by instances of government (or, of course, public body)
entrustment or direction of a private body.* Thereis nothing inherently governmental in nature
about providing loans or equity within the meaning of subparagraph (i) or providing goods or
services within the meaning of subparagraph (iii). Yet, clearly, aprivate body can be entrusted
or directed to provide loans, equity, or goods and services, and there will be a financial
contribution within the meaning of the SCM Agreement.

31.  Second, asthe United States has explained, China's argument wrongly conflates the
standard under Article 1.1(a)(1)(iv) with the question of whether an entity is a“public body.”*
An entrustment or direction analysis involves an analysis of the actions of the government or
public body and the actions of the private body or bodies at issue. A public body analysis, on
the other hand, involves an analysis of the nature of the entity or entities at issue. Furthermore,
as demonstrated above, the use of the term “any” preceding “public body” indicates that there
may be more than one kind of public body. This means that some public bodies might not have
the capacity to direct private bodies by exercising authority over them within the meaning of the
Appellate Body’ s interpretation of the term “directs.”* That does not mean that the entities are
not “public bodies.” Chinaisincorrect that the language in subparagraph (iv) somehow implies
that “any public body” must be vested with government authority.

32.  Theproper interpretation isthat a“public body” is an entity owned or controlled by the
government, but not necessarily authorized by the government to perform government functions.
This was the approach adopted by the panel in Korea — Commercial Vessels* That panel
rejected Korea' s proposed standard, which was substantially similar to China s proposed
standard in this dispute. Korea, relying upon Article 5 of the Draft Articles on Responsibility of
States for Internationally Wrongful Acts (“Draft Articles”), proposed that an entity isa public
body if it is“empowered by the law of the State to exercise elements of governmental authority,”
and if it is“acting pursuant to such authority in the particular instance.”* Korea also argued that
an entity is not a public body if it is acting commercially.”* The panel concluded, among other
things, that these approaches could have resulted in the same entity being a public body on one
day and a private body on the next day. The panel declined to adopt such an interpretation,
reasoning instead that “[i]n al cases, ... public body status can be determined on the basis of
government (or other public body) control.”* This Panel should follow a similar approach.

33. TheKorea— Commercial Vessels panel aso rejected the same contextual argument,
based upon the definition of “public entity” in the GATS Annex on Financial Services, that

% US—DRAMS(AB), para. 112.

% See U.S. Answers to First Panel Questions, para. 44.
40 See US— DRAMS (AB), para. 111.

Korea — Commercial Vessels, para. 7.55.

2 1d., para. 7.39.

®d., para. 7.44.

“1d., para. 7.55.
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China advances here.* That definition, which applies only for purposes of the Annex on
Financial Services, is not relevant to an interpretation of “public body” in the SCM Agreement.

34.  Chinaarguesthat because U.S. domestic countervailing duty law uses the term “public
entity,” then the United States must consider the terms “interchangeable.”* The fact that the
United States implemented the SCM Agreement by using the term “public entity” in no way
indicates that the United States intended the definition of “public entity” in an entirely separate
agreement to dictate the meaning of termsin either the SCM Agreement or U.S. domestic
countervailing duty law.

35. Although China argues that panels routinely have relied upon terms in one agreement
when interpreting similar terms in another agreement,”” an analysis of similar termsin other
covered agreements cannot outweigh the ordinary meaning and immediate context of aterm in
the SCM Agreement. The definition of “public entity” in the GATS Annex on Financia
Services sets forth a distinction between an entity carrying out government functions and an
entity supplying financial services on commercia terms. Inthe SCM Agreement, on the other
hand, the question of whether an entity is providing services on commercial termsis a“benefit”
guestion, not a financial contribution or public body question. Accordingly, the definition of
“public entity” in the GATS Annex on Financial Services, based in large part on a distinction
between non-commercial and commercial action, is not relevant to the interpretation of the term
“public body” in Article 1.1 of the SCM Agreement.

36.  Chinafurther argues that the term “organismo publico” in the Spanish version of the
SCM Agreement is the same term as that used for “government agency” in Article 9.1 of the
Agreement on Agriculture, and that this somehow demonstrates that a * public body” or
“organismo publico” under the SCM Agreement must be equivalent to agovernment.”® China's
argument isunavailing. Theissue in this dispute concerns the interpretation of the term “public
body,” or “organismo publico,” or “organisme public” in the SCM Agreement. Thereisno need
to look to the Agreement on Agriculture to determine the meaning of aterm in the SCM
Agreement. Furthermore, there is no discrepancy between the English and Spanish versions of
the SCM Agreement. Any discrepancy that may exist lies solely in the texts of the Agreement
on Agriculture, and this Panel need not reach the issue of interpreting that agreement — indeed,
the Agreement on Agriculture is not within this Panel’ s terms of reference. The reconciliation of
the meaning of the different versions of the Agreement on Agriculture is a matter for another
panel in another dispute.

3. The Object and Purpose of the SCM Agreement Confirmsthat the
U.S. Interpretation of the Term “Any Public Body” is Correct

% Seeid., para. 7.47.

6 China Answers to First Panel Questions, para. 81.
4 Seeid., paras. 83-84.

8 See China First Opening Statement, para. 23.
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37.  Chinaarguesthat the entrustment or direction provision of Article 1.1(a)(1)(iv) of the
SCM Agreement is sufficient to restrain governments from providing subsidies through
companies that they own.* Government entrustment or direction, however, entails the
government actions of exercising authority over, or giving responsibility to, a private body.*
The Appellate Body has recognized that evidence of these government actions may be
circumstantial in nature.®® When a government owns an entity, the government easily can avoid
creating any evidence of its entrustment or direction of that entity. Communications between the
government and the entity may occur behind closed doors. The government and the entity may
have a strong incentive to maximize secrecy and privacy. An interpretation of Article 1 of the
SCM Agreement that treats the government-owned entity as a public body avoids these problems
and ensures that governments will not be able to hide behind their ownership interests to escape
the disciplines of the SCM Agreement. Such areading of Article 1 is consistent with the object
and purpose of the SCM Agreement, which, as the Appellate Body has explained, “includes
disciplining the use of subsidies and countervailing measures while, at the same time, enabling
WTO Members whose domestic industries are harmed by subsidized imports to use such
remedies.”>

4, The Working Party Report Confirmsthat the U.S. Interpretation of
the Term “Any Public Body” is Correct

38.  Asthe United States has demonstrated, the ordinary meaning of the term “any public
body,” in its context and in light of the object and purpose of the SCM Agreement, indicates that
a“public body” is an entity owned or controlled by the government. With respect to the entities
at issue in this dispute, thisinterpretation is further confirmed by the Working Party Report on
China s Accession.

39.  Asthe United States has explained, paragraph 172 notes that “ some Members of the
Working Party sought to clarify that when state owned enterprises (including banks) provided a
financia contribution, they were doing so as government actors within the scope of Article
1.1(a) of the SCM Agreement.”> The representative of Chinadid not dispute this nor represent
that these Members' understanding was incorrect. Instead, China noted that “ such financial
contributions would not necessarily give rise to abenefit.” In not disputing Members
clarification of this matter, Chinaindicated its own recognition that its state-owned enterprises
and state-owned commercia banks are “public bodies.” This recognition is consistent with the
ordinary meaning of the term “public body” in its context and in light of the object and purpose
of the SCM Agreement. Accordingly, it is proper to treat China’'s state-owned enterprises and
state-owned banks as public bodies.

49" See China First Opening Statement, paras. 19-20.

%0 See US— DRAMS (AB), paras. 110-111.

°l See eg., id., paras. 150, 157-158

%2 US- Softwood Lumber CVD Final (AB), para. 95 (citing US— German Sedl (AB), paras. 73-74).
%3 See U.S. First Written Submission, paras. 102-103; Working Party Report, para. 172.
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B. Neither the Draft Articles Nor the Appellate Body’ s Footnote Reference to
Them in US— DRAMS Is Relevant to this Dispute

40.  Asdemonstrated in the U.S. First Written Submission, the Draft Articles are not relevant
rules of international law in this dispute. China, however, continues to argue that the Draft
Articles are relevant rules of international law that should be used to interpret the term “public
body,” and that the Appellate Body in US— DRAMS endorsed the use of the Draft Articlesin
interpreting Article 1 of the SCM Agreement. Chinaisincorrect, for several reasons.

1 The Footnotein US— DRAMS Relied Upon by Chinais Not Relevant
to this Dispute and Does Not Constitute a Finding that Gover nment-
Owned or Controlled Entities Cannot be* Public Bodies’

41. First, asthe United States explained in its answers to the Panel’ s questions, the Appellate
Body in US— DRAMS addressed a different issue than the issue before the Panel in the present
dispute.> In US— DRAMS, the issue was whether the K orean government had entrusted or
directed private bodies within the meaning of Article 1.1(a)(1)(iv) of the SCM Agreement.>® The
issue in the present dispute, on the other hand, is the interpretation of the term “public body” in
Article 1.1(a)(1) of the SCM Agreement. In the passage of US— DRAMSfrequently cited by
China, footnote 179 to paragraph 112, the Appellate Body did not address the meaning of the
term “public body” and whether an entity owned or controlled by the government can be a
“public body.”

42.  Chinaargues that the Appellate Body, by relying on the Draft Articlesin footnote 179 of
US—- DRAMS accepted that government-owned corporate entities are separate from the state and
constitute private bodies unless exercising elements of governmental authority. Chinais
incorrect. The Appellate Body’ s statement in footnote 179 was not relevant to the outcome of
that dispute. In another dispute, US— Countervailing Measures, involving privatization, the
Appellate Body was squarely faced with the argument that there is“aclear line separating a legal
person (afirm) from its owners (shareholders).”*® The Appellate Body rejected this argument,
stating that “the legal distinction between firms and their owners that may be recognized in a
domestic legal context is not necessarily relevant, and certainly not conclusive, for the purpose
of determining whether a ‘benefit’ exists under the SCM Agreement, because a financial
contribution bestowed on those investing in afirm may confer a benefit * upon the manufacture,
production or export of any merchandise, as provided for in paragraph 3 of Article VI of GATT
1994, ">

> See U.S. Answersto First Panel Questions, paras. 28-31.
% See, e.g., US— DRAMS (AB), paras. 88, 102.

% US— Countervailing Measures (AB), para. 107.

5" |d., para. 115.
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43. Likewise, the legal distinction between firms and their ownersis not necessarily relevant,
and certainly not conclusive, in a“public body” analysis. Although the Appellate Body was
analyzing “benefit” in US— Countervailing Measures, the important point is that it was careful
not to draw a bright line between afirm and its owners, in part because it was concerned about
the risk of circumvention of the disciplines of the SCM Agreement.® Therefore, the footnote
reference to the general separateness of afirm and its ownersin US— DRAMS s not compelling,
especially considering that thisissue was not relevant to the resolution of that dispute.

44, In fact, the more relevant footnote in US— DRAMS s footnote 225, in which the
Appellate Body noted the panel’s view that Commerce could have treated wholly government-
owned entities as “public bodies.” Thisis consistent with the panel’ s statement in EC —
DRAMS that government ownership may lead to a public body finding. That panel stated:

We do not wish to imply that it would not be possible or justified
to treat a 100 per cent government owned entity as a public body,
depending on the circumstances. Our task, however, isto review
the determination actually made by the EC, not to make our own
de novo interpretation of the factsin this case. Sincethe EC
considered Woori Bank to be a private body, we will examine the
guestion of entrustment or direction by the government with regard
to Woori Bank. A similar consideration appliesto our discussion
and analysis of Chohung Bank and the KEB in which the
government of Korea held 80 per cent and 43 per cent of the
shares, respectively, at the time of the investigation.®

45, In sum, footnote 179 in the US— DRAMS Appellate Body report does not constitute any
definitive acknowledgment of the Draft Articles by the Appellate Body. Nor doesit constitute a
decision by the Appellate Body that government-owned entities cannot be “public bodies.” As
described above, the panel in Korea — Commercial Vessels rejected an interpretation of “public
body” based upon Article 5 of the Draft Articles.

2. The Draft Articlesare Not Relevant Rules of International Law
Applicablein the Relations Between the Partiesin this Dispute

8 Seeid., para. 115.
% us- DRAMS (AB), para. 131, n.225. The full text of that footnote is as follows:

Some of Hynix’s creditors were treated by the USDOC as Group B creditors
despite the fact that the GOK held a 100 per cent ownership interest. The Panel
noted that, in its view, the USDOC might have been entitled to treat these 100
per cent-owned firms as “ public bodies’, but having refused to so classify them,
the USDOC was required to establish entrustment or direction with respect to
such creditors. (Panel Report, footnote 29 to para. 7.8 and footnote 80 to para.
7.62)

% EC — DRAMS, para. 7.119, n.129 (emphasis added).
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46. In addition to the fact that the Appellate Body did not endorse the use of the Draft
Articlesin an interpretation of the term “any public body,” the Draft Articles are not relevant
rules of international law applicable in the relations between the parties in this dispute, within
the meaning of Article 31(3)(c) of the Vienna Convention.

47.  Asaninitia matter, Chinaincorrectly arguesthat Article 3.2 of the DSU and Article 31
of the Vienna Convention “require”’ the Panel to take into account the Draft Articlesin an
interpretation of Article 1.1 of the SCM Agreement.®* At the same time, China appears to
recognize that any such requirement would only apply to the extent the Draft Articles are
“relevant.”® Thisis because Article 31(3)(c) of the Vienna Convention only states that a treaty
interpreter need take into account “any relevant rules of international law applicablein the
relations between the parties’ (emphasis added). Accordingly, the Panel certainly is not required
to take into account the Draft Articlesif they are not relevant and not applicable in the relations
between the partiesin thisinstance. In other words, the threshold question is whether the Draft
Articles, and particularly the attribution guidelines in Chapter 11 of Part One of those articles, are
relevant and applicable. In fact, as the United States has demonstrated, they are not relevant and
not applicable, and the Panel is not required to rely upon them.

48.  The purpose of the Draft Articlesisto formulate “the basic rules of international law
concerning the responsibility of States for their internationally wrongful acts.”®® The Draft
Articles concern “the secondary rules’ of state responsibility, and the “general conditions under
international law for the State to be considered responsible for wrongful actions or omissions,
and the legal consequences which flow therefrom.”® Importantly, the “articles do not attempt to
define the content of the international obligations, the breach of which givesriseto
responsibility.”® Put differently, the scope of the Draft Articlesis limited to secondary rules of
international law and explicitly excludes primary rules of international law.

49.  The Draft Articles define an “internationally wrongful act of a State” as an action or
omission that: (1) is attributable to the State under international law; and (2) constitutes a breach
of an international obligation of the State.®® Chapter Il of Part One of the Draft Articles (i.e., the
chapter relied upon by China) deals with attribution of conduct to a State. Chapter 111 of Part
One discusses “in general terms” when thereis a breach of an international obligation, but does
not specifically describe what constitutes a breach, because that is a question for the primary
rules and treaties of international law.®

61 See, e.g., China Answersto First Panel Questions, paras. 56-58, 64-66, 69.
62 See eg., id., para. 66.
o Draft Articles, Genera Commentary, para. 1.
Id.
8 |d. (emphasis added).
66 Id., Article 2.
57" 1d., Commentary to Chapter 111, paras. 1-3.
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50.  Turning to this particular dispute, the question here is whether the United States breached
its obligations under the GATT 1994, the AD Agreement, and/or the SCM Agreement.® China
aleges that the United States did; the United States, of course, defends that it did not. Quite
simply, the Draft Articles say nothing about whether such a breach occurred. The commentaries
to the Draft Articles state as follows:

It must be stressed again that the articles do not purport to specify
the content of the primary rules of international law, or of the
obligations thereby created for particular States. In determining
whether given conduct attributable to a State constitutes a breach
of itsinternational obligations, the principal focus will be on the
primary obligation concerned. It isthiswhich hasto be interpreted
and applied to the situation, determining thereby the substance of
the conduct required, the standard to be observed, the result to be
achieved, etc.”®

In this dispute, to determine whether the United States breached its obligation to impose
countervailing duties only in accordance with the provisions of the SCM Agreement,” the Panel
must analyze whether the Department of Commerce' s findings of countervailable subsidies were
consistent with the definition of such subsidiesin the SCM Agreement and with the procedural
requirements of that Agreement. These are questions solely for the SCM Agreement and GATT
1994. The Draft Articles are not helpful in determining whether the United States breached its
obligations.

51.  Thequestion of whether goods or loans were provided by the “government or any public
body” in Chinais not one of attribution of wrongful actsto China. That is, it is not a“secondary
rule” question of attribution, but relates to the substantive conditions for something to be a
subsidy, which, evenif it is, is not prohibited as such but may give the right to another WTO
Member, in this case, the United States, to impose CVDsif certain additional conditions under
the “primary rules’ of the SCM Agreement are met. Asthe Appellate Body stated in US—FSC
(Article21.51):

Article 1.1 of the SCM Agreement sets out a definition of a
“subsidy” for the purposes of that Agreement. Although this
definition is central to the applicability and operation of the
remaining provisions of the Agreement, Article 1.1 itself does not
impose any obligation on Members with respect to the subsidiesiit
defines. It isthe provisions of the SCM Agreement which follow
Article 1, such as Articles 3 and 5, which impose obligations on

8 See U.S. First Written Submission, para. 115. See also Request for the Establishment of a Panel by
China, at Section B.

% Draft Articles, Commentary to Chapter 111, para. 2 (footnote omitted).

0 See SCM Agreement, Art. 10.
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Members with respect to subsidies falling within the definition set
forthinArticle 1.1. . . .

In other words, Article 1.1 of the SCM Agreement does not
prohibit a Member from foregoing revenue that is otherwise due
under itsrules of taxation, even if this also confers a benefit under
Article 1.1(b) of the SCM Agreement. . . ."

Similarly, in Canada — Aircraft (Article 21.5 — Brazl), the Appellate Body confirmed that:

... the granting of a subsidy is not, in and of itself, prohibited
under the SCM Agreement. Nor does granting a*“subsidy”, without
more, constitute an inconsistency with that Agreement. The
universe of subsidiesisvast. Not all subsidies are inconsistent with
the SCM Agreement.”

In sum, Chinaistrying to graft secondary rules of general international law (limited to wrongful
conduct) onto one of severa conditions under primary rules of international law that do not even
define wrongful conduct.

52. The Draft Articles are not relevant for another reason aswell. Thisis because Article 55
of the Draft Articles contains a lex specialis clause, which states:

These articles do not apply where and to the extent that the
conditions for the existence of an internationally wrongful act or
the content or implementation of the international responsibility of
a State are governed by special rules of international law.

The SCM Agreement isa*“ special rule of international law” that supersedes the Draft Articles.
China’ s argument on this point is entirely circular. China argues that the determination of
whether Article 1.1 of the SCM Agreement supersedes the Draft Articles can only be made after
first having recourse to the Draft Articles.” It states that “as the panel conducts its interpretative
inquiry, having recourse to the ILC Draft Articles asit isrequired to do under Article 31(3)(c) of
the Vienna Convention, it will have to evaluate whether the drafters of the SCM Agreement
intended to depart from customary international law, and if so, to what extent.” ™ However, if
the Panel first applies the Draft Articles to the SCM Agreement in itsinterpretation of Article
1.1, then it will have had to presume that Draft Articles are “relevant” within the meaning of
Article 31(3)(c), which simply reverses the required order of analysis under the Vienna

" US—FSC (Article 21.51) (AB), paras. 85-86

2 Canada — Aircraft (Article 21.5) (AB), para. 47.

3 gSee China Answers to First Panel Questions, paras. 67-69.
" 1d., para. 69.
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Convention, and the question of whether Article 1.1 isa*“specia rule of international law” is
moaot.

53.  Rather, the proper approach for determining whether the SCM Agreement supersedes the
Draft Articlesisto determine whether the SCM Agreement is a“special rule of international
law” that “produces different consequences than would otherwise flow from the rules of
attribution” in the Draft Articles.” This can be done by asimple analysis of the terms of the
SCM Agreement and a comparison of those terms to the terms used in the Draft Articles. Article
1.1 of the SCM Agreement uses the term “public body” when referring to one of the types of
entities that can provide afinancial contribution. It does not ssmply refer to the “ State” or a
“government” as the entity that can provide afinancial contribution. Rather, it includes a
separate type of entity, by use of the term “public body,” which does not appear in the Draft
Articles. Clearly, then, Article 1.1 of the SCM Agreement can produce different consequences
than the attribution provisionsin the Draft Articles.

54.  Finally, Chinaargues that rather than constituting lex specialis, Article 1.1 of the SCM
Agreement is“fully aligned” with the Draft Articles because the three categories of entities
identified therein, “government,” “public body,” and “private body” that is “entrusted or
directed,” “closely parallel” the categories of attribution in Articles 4, 5, and 8, respectively, of
the Draft Articles.”® Thisisincorrect, as abrief examination of Article 8 of the Draft Articles
and Article 1.1 of the SCM Agreement demonstrates.

55.  Article 8 of the Draft Articles states that the conduct of a person or a group of persons
will be considered an act of the State if the person or group is acting under either the
instructions, the direction, or the control of the State. Chinaarguesthat this article is equivalent
to the entrustment or direction provision in Article 1.1(a)(1)(iv) of the SCM Agreement.”’
However, amore plausible reading of the text of Article 8 of the Draft Articlesisthat it
encompasses both “public bodies’ within the meaning of the SCM Agreement and “private
bodies’ that are entrusted or directed.

56.  Asthe United States has demonstrated, an entity is a“public body” within the meaning of
the SCM Agreement if it is owned or controlled by the government. China, on the other hand,
argues that ownership or control is only relevant in cases of entrustment or direction under
Article 1.1(a)(1)(iv).” However, “control” is not necessarily relevant in an entrustment or
direction analysis. Entrustment entails “the action of giving responsibility to someone for atask
or an object.” ™ In other words, it entails a handing over of control to another entity. Ownership,
meanwhile, is a prime indicator of control.

See Draft Articles, Article 55, Commentary, para. 3.

See China Answers to First Panel Questions, paras. 73-74.

See China First Written Submission, paras. 73-74; China Answers to First Panel Questions, paras. 73-74.
"8 See ChinaFirst Written Submission, paras. 60-61, 74, 78.

" US-DRAMS(AB), para. 110.
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57.  Accordingly, while the references to “instructions’ and “direction” in Article 8 of the
Draft Articles might be somewhat reminiscent of the entrustment or direction provision in
Article 1.1(a)(1)(iv) of the SCM Agreement, the reference to “control” isnot. Thereisno need
or basisto draw parallels between the SCM Agreement and the Draft Articles, but in any case,
China sforced parallels are not accurate. Article 5 of the Draft Articlesis not “fully aligned”
with the “public body” language in Article 1.1 of the SCM Agreement, and Article 8 of the Draft
Articlesisnot “fully aligned” with the “entrusts or directs’ language in Article 1.1 of the SCM
Agreement.

58.  Additionaly, the United States notes that, given the level of detail and fine-line
distinctions constructed in Articles 5-8 of the Draft Articles, it remains an open, and contested,
question whether all of these details and distinctions have risen to the status of customary
international law. Only if these articles were customary international law could they be said to
be “applicable in the relations between the parties’ and, as aresult, possibly relevant in this
dispute under Article 31.3(c) of the Vienna Convention. That some parts of the Draft Articles
might be customary international law does not mean that all of the details of the Draft Articles,
including the ILC Commentaries, are.

59. In sum, the Draft Articles are not relevant to this dispute. Moreover, they are not parallel
to, or “fully aligned” with, the SCM Agreement and it is not even clear that the detailed
distinctions in those articles are “ applicable in the rel ations between the parties’ as customary
international law. China bases nearly its entire interpretation of the term “public body” on the
guidelinesin Article 5 of the Draft Articles. When Korea attempted to do thisin Korea —
Commercial Vessels, the panel in that dispute declined to read the Draft Articlesinto an
interpretation of the term “public body.” This Panel should do the same.

60. For all these reasons, the Panel should find that Commerce properly determined that
state-owned enterprises and banks that were owned or controlled by the Government of China
constituted “ public bodies.”

C. Commerce' s Findingsthat Sales by Public Body Input Producers, Through
Trading Companies, Constituted Financial Contributions were Not
Inconsistent with the SCM Agreement

61. Commerce properly determined that sales by public body producers, through
intermediary trading companies, constituted financial contributions in the OTR Tires, CWP, and
LWRP final determinations. The United States will not repeat here its arguments on this issue,
but rather will only mention that China again appears to miss the point in its argument that
Commerce was required to find that the public body input producers “entrusted or directed” the
trading companies to provide financial contributions.®

80 see China Answers to First Panel Questions, paras. 76-79.
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62.  Asexplainedinthe U.S. First Written Submission, the SCM Agreement does not require
that there be only one recipient of the benefit, or that the recipient of the financial contribution
be the same as the recipient of the benefit.®® The SCM Agreement does indeed require that there
be afinancial contribution and a benefit, but not necessarily that they go to the same person or
entity. Asthe panel in Mexico — Olive Oil stated, it is possible that “a benefit might be received
by different recipients, that the recipient of the benefit might be different from the recipient of
the financial contribution, and that a subsidy can be bestowed directly or indirectly, and in
respect of production, manufacture or export of a product.”

63.  Therefore, China misses the point when it argues that “[a]bsent a finding of entrustment
or direction, there was no basis for Commerce to conclude that the producers under investigation
purchased ‘ government-provided goods when they acquired inputs from the trading
companies.”® With respect to sales through trading companies, Commerce concluded that the
public bodies made financial contributions to the trading companies, not that the public bodies
made financial contributions to the respondent subject merchandise producers.®* These financial
contributions conferred benefits to the respondent subject merchandise producers.®® Thiswas a
proper application of the SCM Agreement.

V. COMMERCE'SDETERMINATIONSTO RELY UPON OUT-OF-COUNTRY
BENCHMARKSWERE CONSISTENT WITH ARTICLE 14 OF THE SCM
AGREEMENT

64. AsexplainedintheU.S. First Written Submission and the U.S. Answersto First Panel
Questions, Commerce’ s benchmark determinations in the challenged investigations are
consistent with the U.S. obligations under the WTO Agreements, in particular Article 14 of the
SCM Agreement. In this submission, the United States responds to various arguments China
made during the first meeting with the Panel, and in response to the Panel’ s questions,
concerning Commerce’ s determinations to use out-of-country benchmarks to measure the benefit
of certain government-provided inputs, loans, and land-use rights.

A. China’s Accession Protocol Recognizesthe Right of Membersto Use Out-of-
Country Benchmarksto Measur e Benefit

65.  The United States and China appear to agree, although for different reasons, that it will
not be necessary for this Panel to make any findings with respect to paragraph 15(b) of China's
Accession Protocol in connection with Commerce’ s determinations to use out-of-country

8L U.S. First Written Submission, paras. 147-159.
82 Mexico — Olive Oil, para. 7.152.
8 China Answers to First Panel Questions, para. 78.
8% See OTR Tires CVD Final Decision Memorandum, at 10 (Exhibit CHI-4); CWP CVD Final Decision
Memorarggum, at 10 (Exhibit CHI-1); LWRP CVD Final Decision Memorandum, at 8 (Exhibit CHI-2).
Id.
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benchmarks in the challenged investigations.?® Asthe United States has explained, Commerce's
determinations were consistent with Article 14 of the SCM Agreement. Additionally, China has
not made arguments concerning claims it included in its request for the establishment of a panel
that were based on paragraph 15(b) of the Accession Protocol.®” Thus, it is not necessary for the
Panel to address China' s claims under paragraph 15(b) of the Accession Protocol. Nevertheless,
the United States provides in this submission afew comments on China s Answersto First Panel
Questions regarding paragraph 15(b) to ensure that the U.S. position is not misunderstood.

66.  Asaninitial matter, China continues to assert, erroneoudly, in its Answers to First Panel
Questions that Commerce was required to reference paragraph 15(b) of the Accession Protocol
inits CVD determinations. China argues that “[t]o the extent that Commerce considered Section
15(b) to establish a different standard for when it is permissible to resort to external benchmarks
in the case of investigations involving imports from China, Commerce was required to provide
an explanation for its determinations under this different standard, whatever it considered it to
be.”® Chinaisincorrect.

67. Asexplainedinthe U.S. First Written Submission and in response to the Panel’s
Question 29, Commerce based its determinations upon U.S. law. The Appellate Body has
explained that proceedings before a national authority, such asthe CVD investigations at issue in
this dispute, may properly focus solely on “the requirements of the national law, regulations and
procedures.”® Asamatter of U.S. law, it was neither necessary nor appropriate for Commerce
to seek to justify its determinations on the basis of the SCM Agreement, China' s Accession
Protocol, or any other WTO Agreement, rather than on the relevant provisionsof U.S. law. As
the United States has noted, however, in some instances, where parties to the underlying
investigations raised arguments based on China’ s Accession Protocol, Commerce addressed
these arguments as part of its determination.®

68.  Contrary to China s mischaracterization of the U.S. position,” the United States
underscores that the Accession Protocol sets forth additional terms and conditions to which
China agreed as a condition for its accession to the WTO. Specifically, in addition to agreeing to
be bound by the text of the SCM Agreement, which itself justifies the use of out-of-country
benchmarks in certain circumstances, China also agreed to additional terms and conditions
concerning the use of out-of-country benchmarksin CVD investigations. Paragraph 15(b)

8 see, eg., China Answers to First Panel Questions, para. 90.

87 China First Written Submission, para. 31.

8 China Answersto First Panel Questions, para. 93 (emphasisin original ).

8 US- Lamb Meat (AB), para. 136.

% For example, in three of the investigations at issue, Commerce responded to such arguments by noting
that a case-by-case approach to the question of whether in-country benchmarks provided the appropriate comparison
is the approach China agreed to in its Accession Protocol. See OTR Tire CVD Final Decision Memorandum, at 42
(Exhibit CHI-4); LWS CVD Final Decision Memorandum, at 40 (Exhibit CHI-3); LWRP CVD Final Decision
Memorandum, at 17 (Exhibit CHI-2).

% See, eg., China Answersto First Panel Questions, para. 91.
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addresses a specific concern that certain Members had regarding their ability to find reliable
benchmarks within China. These Members explained in paragraph 150 of the Working Party
Report that out-of-country benchmarks are particularly important in the case of China because
“China was continuing the process of transition towards afull market economy” and thus,
“gpecial difficulties could exist in determining cost and price comparability in the context of
anti-dumping investigations and countervailing duty investigations.” Therefore, paragraph 15(b)
was included in China's Accession Protocol because the “special difficulties’ associated with the
transitional nature of China's economy may justify the use of out-of-country benchmarks.

69. Asagenera matter, the United States agrees with Chinathat if aMember wereto rely on
paragraph 15(b) of China s Accession Protocol as ajustification for a measure that would
otherwise not be justified under Article 14 of the SCM Agreement, the conditions under
paragraph 15(b) would need to be met.*> However, the United States does not agree that the text
of paragraph 15(b) imposes on Members any obligation to make any particular factual findings
or determinations. On its face, the text simply does not support China s assertion.

70.  Chinaalso misunderstands the meaning of the term “special difficulties.”®® Paragraph
150 of the Working Party Report explains that such difficulties could arise due to the fact that
“China was continuing the process of transition towards a full market economy.” Members
noted that “under those circumstances,” i.e., China stransition to a market economy, “ special
difficulties could exist in determining cost and price comparability in the context of
anti-dumping investigations and countervailing duty investigations.” The Working Party Report
makes clear that the reason additional flexibility was required for investigating authorities was
the transitional nature of China' s economy — that situation alone was likely to pose “ special
difficulties.”

71, Finally, contrary to China s misplaced emphasis on the word “considering” in the last
sentence of paragraph 15(b) of China's Accession Protocol,* the more relevant termsin that
sentence are “where practicable” and “should.” The last sentence of paragraph 15(b) provides
that “where practicable, the importing WTO Member should adjust such prevailing terms and
conditions before considering the use of terms and conditions prevailing outside China.” Thus,
only whereit is practicable, Members “should,” rather than “shall,” make adjustmentsto in-
country benchmarks rather than resort to out-of-country benchmarks. Thisis consistent with the
flexibility Members have in measuring the benefit, and the right of Membersto “fully offset, by
applying countervailing duties, the effect of the subsidy as permitted by the [SCM]
Agreement.”%®

72.  Additionally, Chinaincorrectly asserts that “the United States acted inconsistently with
Section 15(c) [of China s Accession Protocol] by using a methodology under Section 15(b) that

% seeid., para. 98.
93
Id.
% 1d., para. 99.
% US- Softwood Lumber CVD Final (AB), para. 95 (citing US-German Steel (AB), paras. 73-74).
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it had not notified to the Committee on Subsidies and Countervailing Measures.”® U.S. CVD
law and regulations provide for the methodol ogies Commerce used to identify and measure the
subsidy benefit in each of the challenged investigations, and these laws and regulations have
already been notified to the Committee on Subsidies and Countervailing Measures under Article
32.6 of the SCM Agreement.”” The United States did not change its CVD laws or regulationsin
any respect when China became aWTO Member. It was not necessary to do so because those
laws and regulations already provided for the methodol ogies that would be used in cases against
goods from China. Commerce relied entirely on laws and regulations that were already notified
to the WTO in making its determinations in the challenged investigations.

73. For example, the Department’ s regulations regarding the measurement of the benefit
conferred by the government provision of goods call for the use of world market prices, an
average of such prices, and other means where an actual market-determined price for the good is
not available within the country of provision.®® The Department relied on those regulationsin
these cases, and in other cases concerning market economy countries, where in-country
benchmarks were not appropriate for measuring the benefit conferred.*

74, Because the methodol ogies the United States used to identify and measure a benefit
under paragraph 15(b) are the same as those used under Article 14, and are provided for under
the laws and regul ations the United States has aready notified to the SCM Committee, the
United Statesisin full compliance with paragraph 15(c) of China s Accession Protocol. Those
laws and regulations already provide the flexibility for Commerce to “ use methodologies for
identifying and measuring the subsidy benefit which take into account the possibility that
prevailing terms and conditions in China may not always be available as appropriate
benchmarks.” Paragraph 15(b) simply provides additional leeway to rely on such methodologies
in the case of China, due to the “special difficulties’ posed by its transitioning economy.

B. ThereisNo Requirement to Perform a “Price Distortion” Analysis Beforea
Member May Rely Upon an Out-of-Country Benchmark

75. In China s Answersto First Panel Questions, China argues that “Commerce did not
properly establish that private prices. . . in China are distorted by the government’ s predominant
role in the market,” suggesting that Commerce relied on a“per se rule that private prices are
distorted whenever the government plays a significant role in the market for the provision of the

% China Answers to First Panel Questions, para. 96; see also id., para. 102.

97 See United States, “Notification of Laws and Regulations Under Articles 18.5 and 32.6 of the
Agreements,” G/SCM/N/L/USA/L (April 10, 1995) and subsequent supplements. Article 32.6 of the SCM
Agreement provides. “Each Member shall inform the Committee of any changesin its laws and regul ations relevant
to this Agreement and in the administration of such laws and regulations.”

% 19 CF.R. §351.511.

9 See, e.g., CWP CVD Final Decision Memorandum, at Comment 7 (Exhibit CHI-1).
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good in question.”'® Asthe United States has explained, Commerce did not apply a per serule
relying solely on China's ownership of the domestic production. Rather, Commerce reviewed all
record evidence and determined appropriate benchmarks on a case-by-case basis in each of the
challenged investigations. Additionally, as explained in the U.S. Answersto First Panel
Questions, neither the text of Article 14 nor the Appellate Body report in US— Softwood Lumber
CVD Final require a separate price distortion analysis before a Member may rely upon an out-of-
country benchmark.**

76. In US— Softwood Lumber CVD Final, the Appellate Body analyzed a situation in which
the government’ s participation in the market is“so predominant that it effectively determines the
price at which private suppliers sell the same or similar goods, so that the comparison
contemplated by Article 14 would become circular.”'® The Appellate Body, in rejecting the
distinction drawn by the panel, explained that:

[i]n terms of market distortion and effect on prices, there may be
little difference between situations where the government is the
sole provider of certain goods and situations where the government
has a predominant role in the market as a provider of those goods.
Whenever the government is the predominant provider of certain
goods, even if not the sole provider, it islikely that it can affect
through its own pricing strategy the prices of private providers for
those goods, inducing the latter to align their prices to the point
where there may be little difference, if any, between the
government price and the private prices. Thiswould be so even if
the government price does not represent adequate remuneration.'®

The Appellate Body expressed concern that, in such a situation, a comparison to distorted, in-
country benchmarks:

...would indicate a“benefit” that is artificialy low, or even zero,
such that the full extent of the subsidy would not be captured. . . .
As aresult, the subsidy disciplinesin the SCM Agreement and the
right of Membersto countervail subsidies could be undermined or

190 china Answers to First Panel Questions, para. 126 (emphasis added). Chinaimproperly conflates the
terms “significant” and “predominant.” Asthe United States has explained, the Chinese government played a
“predominant rol€” in the various markets in the challenged CVD investigations; its role was not merely
“significant.”

101 y.S. Answers to First Panel Questions, paras. 68 and 87.

102 ys— Softwood Lumber CVD Final (AB), para. 93.

103 1d., para. 100.
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circumvented when the government is a predominant provider of
certain goods.'®*

77.  The Appellate Body confirmed that Article 14(d) of the SCM Agreement “ensures that
the provision’s purposes are not frustrated in such situations.”*® Article 14(d) requires
authorities to calculate the benefit “in relation to” prevailing conditionsin the market of the
country of provision, but does not require the use of private pricesin that market in all cases.
That is, in such cases, it is permissible for an investigating authority to use out-of-country
benchmarks to measure benefit.

106

78.  The Appellate Body’ s analysisin US— Softwood Lumber CVD Final reflects the
economic theory commonly referred to as the “Dominant Firm Model.” This theory concludes
that the smaller, non-dominant firms, are “price takers’ in that they set a price equal to that of the
dominant firm because they are so small relative to the market demand.'®” Consistent with this
theory, the Appellate Body noted that “[w]hen private prices are distorted because the
government’ s participation in the market as a provider of the same or similar goodsis so
predominant that private suppliers will align their prices with those of the government-provided
goods, it will not be possible to calculate benefit having regard exclusively to such prices.”*®

79.  The Appellate Body concluded that where an investigating authority has determined that
agovernment plays such a predominant role, the investigating authority is not required to forego
the ability to determine a benchmark and measure the benefit. Instead, the investigating
authority does not act inconsistently with Article 14(d) of the SCM Agreement by using an out-
of-country benchmark.

80. In the investigations China challenges, Commerce applied the Appellate Body’ s
reasoning in US— Softwood Lumber CVD Final to the facts beforeit. Asthe United States has
explained, Commerce determined, based on record evidence, in the case of the markets for hot-
rolled steel and BOPP, that “prices stemming from private transactions within China cannot give
rise to aprice that is sufficiently free from the effects of the GOC’ s distortions, and therefore
cannot be considered to meet the statutory and regulatory requirement for the use of

104 Id.

105 4., para. 101; seealsoid., para. 89. In rejecting the Panel’s approach, the Appellate Body noted that,

“We have said that the Panel’ s restrictive interpretation of paragraph (d) frustrates the purpose of Article 14. More
generaly, it also frustrates the object and purpose of the SCM Agreement, which includes disciplining the use of
subsidies and countervailing measures while, at the same time, enabling WTO Members whose domestic industries
are harmed by subsidized imports to use such remedies.” Id., para. 95 (citing US— German Steel (AB), paras.
73-74).

106 s — Softwood Lumber CVD Final (AB), para. 101; see also id., para. 89.

107 oee, e.g., F.M. Scherer and David Ross, Industrial Market Structure and Economic Performance, 224
(Houghton Mifflin Company 1990) (Exhibit US-150).

108 s — Softwood Lumber CVD Final (AB), para. 101 (emphasis added).
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market-determined prices to measure the adequacy of remuneration.”'® Likewise, for loans and
land-use rights, based on the evidence on the administrative record, Commerce determined that,
due to the government’ s predominant role, it was necessary to use out-of-country benchmarks to
measure the benefit.

C. Direct Government Intervention in the Market May Also Be Considered in
Addition to the Government’s Predominant Role as a Supplier in the Market

81. In addition to the market distortion inherent in the fact that the government was the
predominant supplier in the markets, Commerce also found evidence of direct government
intervention in the lending and land-use rights markets that would further impact prices,
rendering those prices inappropriate for determining the amount of the benefit. China argues
that the Appellate Body found in US— Softwood Lumber CVD Final that “the possibility of
rejecting private prices was deemed to exist only when the * government’ srole in providing the
financial contribution’ was predominant.”*® Therefore, China asserts that this Panel should
disregard any evidence other than that relating to the government’ s predominant role as a
supplier in the market when determining whether Commerce’s use of an out-of-country
benchmark was consistent with the SCM Agreement. However, the Appellate Body did not
make such a proclamation.

82.  Thequestion before the Appellate Body in US— Softwood Lumber CVD Final was
whether an investigating authority could use an out-of-country benchmark when the government
had a predominant role as a supplier of the good.'** The Appellate Body did not address and,
consequently, did not exclude the possibility that other types of government intervention would
also distort the market and render prices unreliable. For example, the government could set the
price or interest rate for the market, which would prevent there being a “ marketplace” 2 from
which an investigating authority could select a benchmark to measure the benefit. Thisissimilar
to what Commerce discovered in the lending market, where China set both a floor on lending
rates and a cap on deposit rates, guaranteeing the banks a considerable profit margin on each of
their loans even while lending at the floor rate.™® Thistype of direct regulation of prices and
interest rates distorts the domestic market, making prices and interest rates from that market
inappropriate for use as benchmarks in determining the benefit.

83.  Although it now argues otherwise, China has previously acknowledged in this dispute
that direct government controls may be relevant in determining whether in-country prices can be

199 cwP CVD Final Decision Memorandum, at 64-65 (Exhibit CHI-1); see also LWRP CVD Final
Decision Memorandum, at 36 (Exhibit CHI-2); LWS CVD Final Decision Memorandum, at 72 (Exhibit CHI-3).

10 china Answers to First Panel Questions, para. 122 (emphasis removed) (citing US— Softwood Lumber
CVD Final (AB), para. 93).

11 ySs— Softwood Lumber CVD Final (AB), para. 80.

12 spe Canada — Aircraft (AB), para. 157 (emphasis added).

13 CFSCVD Final Decision Memorandum, at Comment 10 (citing Policy Lending Verification Report, at
2-3) (Exhibit CHI-93).
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used as benchmarks. In its discussion of hot-rolled steel, China noted that “[t]here is no
government agency in Chinathat sets prices for [hot-rolled steel], regulates the prices charged by
either SOE or private producers for [hot-rolled steel], or regulates the industry in general .” *4
Thus, Chinaitself suggested that this Panel should consider other types of government
intervention in the market when determining whether the use of an out-of-country benchmark
was appropriate. We agree that it isimportant for this Panel to consider al relevant evidence of
market distortion in assessing the consistency of Commerce’ s determinations to use out-of -
country benchmarks with the SCM Agreement.

D. Commerce' s Deter minations to Use Out-of-Country Benchmarksto Measure
the Benefit of Gover nment-Provided Hot-Rolled Steel and BOPP were
Consistent with the SCM Agreement

84.  Commerce determined that China had a predominant role in the hot-rolled steel and
BOPP markets and, therefore, used out-of country benchmarks to measure the benefit conferred
by government-provided inputs.'™> These determinations rested, in part, on the fact that China
owned 96 percent of the producersin the hot-rolled steel market and at least 90 percent of the
producers in the BOPP market.'® Thus private suppliers consisted of only asmall portion of the
salesin those markets. China’'s challenge to these determinations rests upon its assertion that
Commerce “employ[ed] a per serule of distortion based on nothing more than the extent of SOE
involvement in the input markets. . . .”**" This position, however, incorrectly presumes that
establishing that the government has a predominant role in the market is not sufficient.

However, as explained above, the Appellate Body found that prices will be distorted in a market
where the government has a predominant role.**® Because China's legal challenges to the use of
out-of-country benchmarks for the government-provision of both hot-rolled steel and BOPP are
the same, we address them together in this section.

85.  Inboth the LWRP and CWP investigations, Commerce sought information on the extent
of China's ownership of production in the hot-rolled steel market. However, Chinafailed to
provide necessary information regarding its control of the hot-rolled steel sector.**® Therefore,
Commerce relied upon the available facts to determine that over 96 percent of hot-rolled steel

14 ChinaFirst Written Submission, para125. Commerce explained, however, that these factors were not
relevant for the decision on the government-provision of hot-rolled steel. This was because Commerce relied upon
the government’ s predominant role as a supplier in the hot-rolled steel market, and not upon evidence of direct
government regulation of the market. See U.S. First Written Submission, para. 210.

15 spe U.S. First Written Submission, para. 210.

16 cWP CVD Final Decision Memorandum, at 9-12 (Exhibit CHI-1); LWRP CVD Final Decision
Memorandum, at 8 (Exhibit CHI-2); and see LWS Final Decision Memorandum, at 18-21 (Exhibit CHI-3).

17" China First Opening Statement, para. 40.

18 sep e.g., US— Softwood Lumber CVD Final (AB), paras. 93, 100-103.

19 cWP China Verification Report, at 8 (Exhibit US-64); and LWRP China Verification Report, at 7
(Exhibit US-70).
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production in Chinawas accounted for by government-owned companies.*”® The small number
of private hot-rolled steel producers operated within the distorted hot-rolled steel market, with
prices reflecting the predominant role of the government.*?*  Similarly, the volume of imports
equaled only three percent of total Chinese hot-rolled steel production.’? Therefore, because of
China’s predominant role in the market, there was no commercial market for hot-rolled steel in
China from which Commerce could select a benchmark price.

86.  Similarly, when investigating whether private pricesin Chinawere usable to measure the
benefit of the government-provided BOPP, Commerce first sought to ascertain the extent of
government ownership of BOPP production in China. Despite multiple opportunities to clarify
the extent of state ownership in the petrochemical industry, Chinafailed to do s0.* Asaresullt,
the only record evidence before Commerce showed that one SOE, China Petroleum and
Chemical Corporation (Sinopec), which produces BOPP, accounted for 90 percent of the
petrochemical industry.** Based on available facts, Commerce “conclude[d] that the SOE
involvement in the petrochemical industry distorts the market, and therefore it would be
inappropriate to rely upon domestic private input pricesin China as abenchmark.”'* Commerce
explained that “because of the government’ s overwhelming involvement in the [Chinese] market
for the inputs in question, the use of private producer pricesin Chinawould be akin to
comparing the benchmark to itself, (i.e., such a benchmark would reflect the distortions of the
government presence).” %

87.  China's objection to Commerce’ s use of out-of-country benchmarks for hot-rolled steel
and BOPP is based upon its claim that Commerce had a per se rule that government ownership
of production is sufficient to determine that the government had a predominant role in the
market.””” However, it never explains what other factors should have been addressed in
determining whether the government has a predominant role and which relevant record evidence
was hot assessed. Chinafailsto point out that it did not even provide the percentage of domestic
production that it represented in these markets.® China now argues that Commerce failed to
assess all record evidence, but does not point to any additional record evidence that is relevant to

120 cWP CVD Final Decision Memorandum, at 11 (Exhibit CHI-1); and LWRP CVD Final Decision
Memorandum, at 4 (Exhibit CHI-2).

121 1d. Seealso US— Softwood Lumber CVD Final (AB), para. 100.

122 5pe LWRP China Verification Report, at Exh. A-2 (Mar. 5, 2008) (Exhibit US-70); CWP China
Verification Report, at Exh. A-2 (Mar. 5, 2008) (Exhibit US-65); CWP Petitioners Pre-Preliminary Comments, at
Exh. 37 (Oct. 26, 2007) (Exhibit US-66); and Memo to the File, “ LWRP: China Import Statistics for Hot-rolled
Steel,” at Att. 1 (June 6, 2008) (Exhibit US-68).

123 | WSFinal Decision Memorandum, at Comment 13, at 69-70 (Exhibit CHI-3).

124 | WS Final Decision Memorandum, at 19 (Exhibit CHI-3).

125 1., at 70.

126 1., at 20. Seealso, US— Softwood Lumber CVD Final (AB), para. 100.

27" ChinaFirst Opening Statement, para. 40.

128 | WSFinal Decision Memorandum, at Comment 13, at 69-70 (citing GOC Verification Report, at 40)
(Exhibit CHI-3).
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determining whether the government had a predominant role in the market.*”® Instead, China
restates its arguments from the investigation,™* without addressing Commerce’ s response that
these arguments have no bearing on whether the government has a predominant role in the
market as a supplier of the good.

88.  Chinaaso ignores the analysis Commerce provided, both in the determinations at issue
and also in the U.S. First Written Submission, which explains that Commerce reviewed other
factors pertaining to control of the market, such asimport penetration.”* For example, China
failsto reconcile how, if Commerce has a per se rule of government ownership, Commerce
relied upon in-country prices in the OTR Tires investigation when China owned “a significant
portion of the natural and synthetic rubber produced domestically.”*** Contrary to China's
allegations, Commerce assessed the record evidence for each of these inputs to determine
whether the government had a predominant role in the market, and did not simply stop once it
determined that China had a majority ownership of the domestic production.

89.  Chinaiscorrect that Commerce relied upon the fact that China had a predominant role as
the supplier in both the hot-rolled steel and BOPP markets. However, Commerce reached that
determination by assessing all record evidence, not simply government ownership of domestic
production. For these reasons, the Panel should reject China s claims because Chinafailed to
demonstrate that Commerce’ s use of out-of-country benchmarks for hot-rolled steel and BOPP
were inconsistent with Article 14 of the SCM Agreement.

E. Commerce's Calculation of the Benefit Conferred by Gover nment-Provided
L oans was Consistent with the SCM Agreement

1. Record Evidence Demonstrated Pervasive Distortion of the Banking
Sector, Necessitating the Use of Out-of-Country Benchmarks

90. In the CWP, OTR Tires, and LWS CVD investigations, Commerce relied upon record
evidence that indicated that not only did China have a predominant role as an owner of the
majority of the banks, it also directly controlled interest rates through its regulation of the
market.”** China objects to Commerce’ s evaluation of China's direct regulation of the Chinese
lending market, asserting that Members should never use out-of-country interest rates,
denominated in other currencies.** Chinaalso arguesthat its regulation of interest ratesis part
of its monetary policy, which is beyond the scope of the SCM Agreement.'®

129
130

See, e.g., China Answersto First Panel Questions, para. 147.

China First Written Submission, para. 127.

131 U.S. First Written Submission, paras. 207-208, and 224.

132 1d., para. 203 (citing OTR Tires CVD Final Decision Memorandum, at 11 (Exhibit CHI-4)).
133 CESCVD Final Decision Memorandum, at 5-7 and Comment 10 (Exhibit CHI-93).

3% China First Written Submission, para. 307.
135
Id.



United Sates — Definitive Anti-Dumping and Countervailing U.S. Second Written Submission
Duties on Certain Products from China (WT/DS379) August 12, 2009 — Page 31

91. TheU.S. First Written Submission discussed the substantial record evidence that
demonstrated China’ s predominant role in the lending market.** China has not challenged the
facts upon which Commerce relied, such as the fact that China owns the vast mgjority of the
banking sector™®’ or that Chinese banks are still unable to operate on acommercia basis.*®
Based on the evidence on the records of the investigations, Commerce determined that it could
not use any of the loans from the SOCBs as benchmarks because they are the very loans for
which Commerce was attempting to measure the benefit.**

92. Instead of addressing the basis for Commerce’ s determination, China simply argues that
“[a]ll interest rates are ‘ distorted’ by governmental interventions. . . .”** Yet this statement
ignores the significant difference between China’ s intervention and that of most other
governments. Chinaintervened to ensure that its banks would earn considerable profits even
while lending at the “floor” rate.*** China ensures that its banks earn a profit on each loan by
capping the deposit rate below the interest rate floor and preventing competition among banks
for savers capital.'* In addition, through its policies, China has ensured that Chinese savers
have few options beyond depositing their savings with the banking system.'*® The fact that
China has both a floor on lending rates and the cap on deposit rates is fundamentally different
from typical government regulation in this market. Indeed, an official from the People’s Bank of
China (“PBOC"), which sets the floor and cap rates, conceded that these limits set China apart
from other countries, and thisis necessary because Chinese banks have not yet fully
implemented risk controls.*** Thus, Commerce did not base its determination simply on the fact
that Chinaintervened in its banking sector, but on the extent to which it intervened and the
nature of the intervention, which caused distortion in the lending market. Because of the
government’ s predominant role in the lending market and its control of interest rates directly

136 .S, First Written Submission, paras. 235-243.

137 CESCVD Final Decision Memorandum, at Comment 10 (Exhibit CHI-93); see also NME Status
Memo, at 140 (Aug. 30, 2006) (citing “Economic Survey of China, at 139 (Paris: OECD) (discussing the fact that
the OECD data demonstrated that state ownership in the Chinese banking sector is much more widespread than in
any other major world economy) (2005) (US Exhibit-69).

1% CFSCVD Final Decision Memorandum, at Comment 10 (citing Government of the People' s Republic
of China Verification Report: Policy Lending, at 6 (August 20, 2007) (Policy Lending Verification Report)) (Exhibit
CHI-93).

139 See CWP CVD Final Decision Memorandum, at 6 (Exhibit CHI-1); LWSFinal Decision Memorandum,
at 11 (Exhibit CHI-3); OTR Tires CVD Final Decision Memorandum, at 7 (Exhibit CHI-4); and 19 C.F.R.
351.505(8)(2)(ii) (Exhibit US-60).

140 chinaFirst Opening Statement, para. 55 (emphasis removed).

141 cESCVD Final Decision Memorandum, at Comment 10 (citing Policy Lending Verification Report, at
2-3) (Exhibit CHI-93).

142 1d. (citing China’s Jan. 31, 2007 Submission, at Exh. 4, which cited to the PBOC 2005 Annual Report,
at 145) (Exhibit CHI-93).

13 .

144 CFSCVD Final Decision Memorandum, at Comment 10, pp. 68-69 (citing Policy Lending Verification
Report, at 2-3) (Exhibit CHI-93).
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through regulations, Commerce determined that these rates are not appropriate as benchmarks
for determining the benefit of government-provided loans.**

93.  Chinahas not challenged Commerce' s factual findings regarding its regulationsin the
lending market, although it characterizes them as a “ subjective assessment.”**¢ On the contrary,
Commerce relied upon significant record evidence, including statements made by Chinese
government officials.**” China also provided evidence of the distortion this creates, conceding
that “most commercia borrowersin China obtain interest rates of loans. . . that fall somewhere
between the interest rate floor and the benchmark itself.”*** The loans do not have much
differentiation in interest rates because banks can lend at the floor rate and are till ensured a
profit.*® Thus, the interest rates are not at the level they otherwise would be absent these
controls.

94.  Chinahas argued that interest rates should not be reviewed by Members under the terms
of the SCM Agreement.™® China also argues that only loans denominated in renminbi (“RMB”)
can be used as benchmarks.™™* China's position, if accepted, would require the use of in-country
interest rates, even if China set the lending rates. In that case, Members would be forced to use
distorted loan interest rates as the benchmark. Thiswould prevent Members from “fully
offset[ing]” *** the benefit of government-provided loans. China provides no legal support for
this reading of Article 14(b) of the SCM Agreement, areading that is at odds with the text of
Article 14(b) and also with prior panel and Appellate Body findings.™

95. China avoided answering the Panel’ s Question 34, which questioned China’s position
that when determining the benefit for loans, Members cannot resort to an out-of-country
benchmark. Instead of addressing the Panel’s concerns, China argues that the Appellate Body’s
rationale in US— Softwood Lumber CVD Final permitting resort to out-of-country benchmarksis

145 See CWP CVD Final Decision Memorandum, at 6 (Exhibit CHI-1); LWSFinal Decision Memorandum,
at 11 (Exhibit CHI-3); OTR Tires CVD Final Decision Memorandum, a 7 (Exhibit CHI-4); and 19 C.F.R.
351.505(8)(2)(ii) (Exhibit US-60).

146 China Answers to First Panel Questions, para. 148.

147 CESCVD Final Decision Memorandum, at Comment 10, pp. 68-69 (citing Policy Lending Verification
Report, at 2-3) (explaining that a PBOC official conceded that China’s regulations on the interest rates are unique
and necessary because its banks do not yet operate on a market basis) (Exhibit CHI-93).

148 China Answers to First Panel Questions, para. 199.

199 4. (citing China’s Jan. 31, 2007 Submission, at Exh. 4, which cited to the PBOC 2005 Annual Report,
at 145) (Exhibit CHI-93).

10 Chinaargues that interest rates are “ far beyond the scope of the SCM Agreement’ s concern with the
provision of trade-distorting subsidies to specific industries.” China First Written Submission, para. 275. Therefore,
Chinaargues, it “is not the role of WTO Members to reject the interest rates prevailing in the territory of another
WTO Member as ‘unsuitable.’” Id.

151« China questions whether it would ever be appropriate for an investigating authority to resort to a non-
Chinese benchmark in the case of land-use rights.” China First Written Submission, para. 307.

152 s softwood Lumber CVD Final (AB), para. 95.

153 S e.g., US— Softwood Lumber CVD Final (AB), para. 103; and U.S. First Written Submission, paras.
251-254.
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limited to Article 14(d) of the SCM Agreement.*> However, the quote with which China
supports its argument speaks to the provision of the financial contribution and not specifically to
the provision of agood.**® The Dominant Firm theory applies equally to the lending market, as
well asto markets for goods, services, and land. China dismisses this well-established economic
theory by claiming that the government only affects the lending market to the extent it directly
regulates interest rates.™ However, China provides no evidentiary support for this assertion.

96.  Chinaencourages this Panel to dismiss the substantial evidence Commerce has cited
from the records of the proceedings, claiming that Commerceis “sit[ting] in judgment upon
[China s] monetary policies. . .”*" and that Article 14(b) of the SCM Agreement does not
provide “any authority or standard by which to evaluate and pass judgment on whether national
methods of bank supervision and regulation are ‘traditional’ or ‘untraditional[.]’”**® China's
statement is misleading. Commerce’s concern with China' s direct control over interest rates was
that it created distortion in the lending market, not whether it was traditional ™ A reading of the
determinations reveals that Commerce assessed the role of the government in China' s banking
sector to determineif it could rely upon lending rates in China, consistent with the Appellate
Body’ s determination in US— Softwood Lumber CVD Final.* As explained above, beyond
government ownership in the sector, there are other ways that governments can intervene in the
market to create distortions. Commerce properly evaluated the extent to which China sinvasive
control over interest rates distorted the lending market, such that it was inappropriate to rely
upon any in-country interest rates as benchmarks.*®*

97. For the reasons given above, this Panel should find that Commerce’ s determination to
use out-of-country interest rates was not inconsistent with Article 14 of the SCM Agreement.

2. The Benchmarks Commerce Used to M easur e the Benefit of
Government-Provided L oans wer e Consistent with Article 14(b) of
the SCM Agreement

1% China Answers to First Panel Questions, para. 138.

155 1d. (citing US— Softwood Lumber CVD Final (AB), para. 93).

1% China Answers to First Panel Questions, para. 139.

%7 ChinaFirst Written Submission, para. 274; see also China Answers to First Panel Questions, para. 148.

%8 China Answers to First Panel Questions, para 148.

159 cFS VD Final Decision Memorandum, at Comment 10 (citing Policy Lending Verification Report, at
2-3) (Exhibit CHI-93).

160 ys— softwood Lumber CVD Final (AB), para. 101.

181 commerce refrained from judging China s monetary policies when it rejected arguments by domestic
producers, in the OTR Tires CVD investigation. Domestic producers argued that China had monetary policies that
distorted the inflation rate and, therefore, Commerce should not adjust for inflation in its lending benchmark. OTR
Tires CVD Final Decision Memorandum, at Comment E.4, at 106 (Exhibit CHI-4). Commerce did not seek to
determine whether China s policies impacted the inflation rates, and instead continued to adjust for inflation in its
benchmark calculation to ensure a“fair and meaningful cross-country comparison of interest rates.” 1d. at 109.
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98. Because there were no appropriate benchmarks within Chinato measure the benefit of
government-provided loans, Commerce relied upon an out-of-country benchmark interest rate.
China has raised several arguments attempting to establish that Article 14(b) of the SCM
Agreement requires Members to use an in-country benchmark interest rate to measure the
benefit. However, none of China s arguments are supported by the text of Article 14(b).
Commerce cal culated appropriate benchmark interest rates consistent with the requirements of
Article 14(b).

99.  Consistent with its regulation, which generally provides for the use of world average
prices,*®> Commerce used a group of interest rates to establish the benchmark.'®®* In making its
determination, Commerce controlled for the most significant factors by selecting a group of
inflation-adjusted interest rates in countries with per capita gross national incomes (“GNIS”)
similar to China.’® Commerce then performed aregression analysis'® of those rates, GNI data,
and World Bank governance indicators to determine ayearly comparison interest rate.’®® This
regression analysis took into account a key factor involved in interest rate formation, that of the
quality of a country’sinstitutions, which isnot directly tied to state-imposed distortionsin the
banking sector discussed above.*®” Finally, Commerce adjusted for inflation as a proxy for an
adjustment for exchange rate expectations.'®®

100. Chinaassertsthat it “appearsto be common ground that a benchmark loan can meet these
criteria[in Article 14(b)] only if it is denominated in the same currency as the government-
provided loan.”**® However, China has not cited any textual basis or other support for this claim,
nor isit “common ground” between the parties. Although it may be preferable in most casesto
use a benchmark loan denominated in the same currency as the financial contribution, Article

162 see 19 CFR §351.511(a)(2)(ii) (Exhibit US-61).

163 5ee CWP CVD Final Decision Memorandum, at 7-8 (Exhibit CHI-1); LWS Final Decision
Memorar}(gzjm, at 12 (Exhibit CHI-3); and OTR Tires CVD Final Decision Memorandum, at 8 (Exhibit CHI-4).

Id.

165 A regression analysisis a statistical technique that is used to establish a correlation between one
variable (e.g., interest rates) and other variables (e.g., GNI and World Bank governance indicators). Commerce
applied that correlation to estimate an interest rate for China given its GNI and World Bank governance indicators.
These indicators report the quality of each country’ s ingtitutions across several dimensions, including “quality of
governance in a country, political stability, government involvement, and interference in the respective economiesin
assessing risk associated with lending to businessesin a country.” CWP CVD Final Decision Memorandum, at
Comment 8 (Exhibit CHI-1).

166 | 4.

167 “These indicators report the quality of each country’s institutions across several dimensions, including
political stability, government effectiveness, regulatory quality, rule of law, and control of corruption.” CFSCVD
Final Decision Memorandum, at Comment 10, p. 71 (Exhibit CHI-93).

188 10 reflect only the cost of borrowing and not the various exchange rate expectations of the currencies,
Commerce adjusted the comparison interest rate for inflation. Commerce adjusted for inflation because of the
genera link between inflation and exchange rate expectations and the fact that cal culating an adjustment to account
for exchange rate expectations was not feasible in these three investigations because of the limited availability of the
necessary data. See, e.g., OTR Tires CVD Final Decision Memorandum, at Comment E.4 (Exhibit CHI-4).

189 China First Opening Statement, para. 51.
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14(b) contains no obligation to do so. China' s restriction of its currency from international
lending markets'™ cannot require Members to use a lending benchmark within China’ s distorted
banking market. Moreover, as explained in the U.S. First Written Submission, Commerce did
not simply ignore currency in its benchmark calculation, but adjusted for inflation as a proxy for
an adjustment for currency exchange rate expectations.*

101. Chinaarguesthat the phrase “actually obtain” in Article 14(b) means that the benchmark
must be an actual interest rate available to aborrower in China.? However, the regression
analysis used by Commerce is based upon actual interest rates available to borrowersin China.
Moreover, aregression analysisis essentially an average of interest rates that takes more factors
into account than a simple average. China has not objected to Commerce’s use of average prices
in other instances, for example Commerce’s use of average world market prices for hot-rolled
steel and BOPP.*”® Additionally, Article 14(b) of the SCM Agreement does not state a preference
for the use of one interest rate rather than an average of interest rates “which the firm could
actually obtain on the market.”

102. Commerce's benchmark accounted for the maturity of the loans, adjusted for exchange
rate expectations through an inflation adjustment accounting for currency differences, matched
lending during the same time periods, and factored in the quality of the countries' institutions, a
known influence on interest rates.'”* Through these means, Commerce cal culated comparison
interest rates that were tailored to approximate a “ comparable commercia loan which the firm
could actually obtain on the market,” as required by Article 14(b) of the SCM Agreement.

103. Finally, with respect to China’'s challenge to Commerce' s use of ayearly average LIBOR
rate rather than adaily LIBOR rate to measure the benefit from dollar-denominated loans,*"
China has not addressed the arguments raised in the U.S. First Written Submission, nor has it
shown any legal basisfor its claim in its answer to the Panel’ s question that it was “unlawful .”*"
Article 14(b) of the SCM Agreement contains no preference for adaily rate over ayearly
average. Commerce calculated the benchmark rate consistent with its regulation.'”” China never
argued in the underlying investigation that Commerce should depart from its regulation and use
daily rates. Therefore, dataon daily LIBOR rates was not on the record. The Panel should reject
China s claim that Commerce’ s determination to use an annual average LIBOR rate was
inconsistent with Article 14(b) of the SCM Agreement.

170 ChinaFirst Opening Statement, para. 51.

1 U.s. First Written Submission, para. 246, n. 366.

172" China First Opening Statement, para. 52.

173 China Answers to First Panel Questions, para. 147.

1" See CFSCVD Final Decision Memorandum, at Comment 10 (Exhibit CHI-93), LWS CVD Final
Decision Memorandum, at Comment 20 (Exhibit CHI-3); CWP CVD Final Decision Memorandum, at 7-8 (Exhibit
CHI-1); and OTR Tires CVD Final Decision Memorandum, at Comment E.4 (Exhibit CHI-4).

5 ChinaFirst Written Submission, paras. 240-243.

176 See China Answers to First Panel Questions, para. 144.

17 See 19 C.F.R. §351.505(a)(2)(iv) (Exhibit US-60).
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104. Insum, China has failed to demonstrate that Commerce’ s benchmark determinations for
government-provided loans were inconsistent with the U.S. obligations under the SCM
Aqgreement.

F. Commerce's Calculation of the Benefit of the Government Provision of
Land-Use Rights was Consistent with the SCM Agreement

1. Record Evidence Demonstrated Pervasive Distortion of the M ar ket
for Land-Use Rights, Necessitating the Use of Out-of-Country
Benchmarks

105. Inthe OTR Tiresand LWS CVD investigations, Commerce found that China “exercises
control over the supply side of the land market in China as awhole so asto distort pricesin the
primary and secondary markets.”*® In reaching this conclusion, Commerce primarily relied
upon itsfindings that: 1) all land in Chinais owned by the government; and 2) reformsin the
land-use rights market have not been successfully implemented. China continues to ignore the
volume of evidence that the United States highlighted in the U.S. First Written Submission and
instead claims that “ Commerce found that prices were distorted based largely on the mere fact
that the government was a significant supplier in the market.”*”® However, Commerce did not
limit its analysis to the mere fact that the government owns all of the land in China.

106. Commerce sinvestigationsin OTR Tires and LWS confirmed that private land ownership
is prohibited in China, and all land is owned by some level of government.®®*® Therefore,
companies lease land-use rights from the government for a period of years. Commerce also
evaluated record evidence that demonstrated that the government retains significant control over
the land-use rights markets through control of the primary market, which then affects the supply
and pricing of land-use rights available on the secondary market as well.’®* Additionally,
Commerce found that China s land reforms, which would have introduced market reforms on the
transfer of land-use rights, were not being implemented.*®> Therefore, contrary to China's
erroneous characterization, Commerce’ s determination was not based on afinding that “ market
conditions are insufficiently ‘pure.’”*® Rather, Commerce determined that the market had
significant distortions from the government’ s predominant role in the market.

178 LwsCVD Final Decision Memorandum, at 15 (Exhibit CHI-3); see also OTR Tires CVD Final
Decision Memorandum, at Comment H.7, p. 189-90 (relying upon OTR Tires CVD Preliminary Determination, 72
FR 71,367-71,370 (Exhibit CHI-50)) (Exhibit CHI-4).

179 China First Opening Statement, para. 43.

180 see LWSCVD Final Decision Memorandum, at 15 and Comment 10 (citing Central Government
Verification Report, at 23) (Exhibit CHI-3); see also OTR Tires CVD Final Decision Memorandum, at Comment
H.7, p. 189-90 (relying upon OTR Tires CVD Preliminary Determination, 72 FR 71,367-71,370 (Exhibit CHI-50))
(Exhibit CHI-4). See also NME Status Memo., at 41 (citing Article 9 of China's constitution) (Exhibit US-76).

181 See U.S. First Written Submission, paras. 263-271.

182 Seeid., paras 268-270.

183 China Answers to First Panel Questions, para. 126.
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107. Chinadoes not challenge any of these factual determinations. Instead, Chinaresponds
that the factors Commerce identified are “wholly unrelated to the government’srole as a
provider of the financial contribution at issue. . . .”*® However, these factors are relevant
because they demonstrate that not only does China own all of the land, it retains and exercises
significant control over the supply of land-use rights for private industrial use, and can therefore
influence price.

108. Without addressing this evidence, China argues that the CB Richard Ellis reports, upon
which Commerce relied for land pricesin Thailand, do not indicate that “ Chinese land values are
‘distorted’ or that Chinais somehow a‘special case’ compared to these other countries.” #
However, the purpose of that publication is to show the actual prices of land and not to
determine for countervailing duty purposes if the government has a predominant role in the
market. Chinafurther asserts that because there is differentiation in the pricing as reported by
CB Richard Ellis, then China has a“functioning market” that is not distorted.®** However, thisis
based upon the flawed assumption that Commerce found uniform pricing in Chinaas a basis for
its determination. On the contrary, that was not a basis for Commerce’ s determination that the
government had a predominant role in the market.*®*” The fact that prices differ is not
determinative of whether the government has a predominant role in the market.

109. Thethrust of China s argument isthat it does not believe Members should be able to
resort to an out-of-country benchmark when determining the benefit for land-use rights under
any circumstance.’® In response to Panel Question 34, which concerned China's view that
Members may not use out-of-country benchmarks to measure the benefit of government-
provided land-use rights, China erroneously argues that Commerce’ sview isthat “any
benchmark must be drawn from the same general location . . . .”*® Chinacitesto severa
Commerce determinations in an attempt to show that “ Commerce recognized that land values are
unique to particular locations, and therefore any benchmark must be drawn from the same
general location. . . .

110. Asaninitial matter, the United States notes that this dispute concerns the consistency of
Commerce’ s determinations in the challenged CVD investigations with U.S. WTO obligations.

184 China First Opening Statement, at para. 44.

8 China Answersto First Panel Questions, para. 127.

186 Id., para. 128.

187 See LWS CVD Final Decision Memorandum, at 15 (Exhibit CHI-3); see also OTR Tires CVD Final
Decision Memorandum, at Comment H.7, p. 189-90 (relying upon OTR Tires CVD Preliminary Determination, 72
FR 71,367-71,370 (Exhibit CHI-50)) (Exhibit CHI-4).

188 «China guestions whether it would ever be appropriate for an investigating authority to resort to a
non-Chinese benchmark in the case of land-userights.” China First Written Submission, para. 307. Again, inits
opening statement, China reiterated, with respect to land-use rights, that Members would be precluded from resorting
to an external benchmark “in any circumstance.” See China First Opening Statement, para. 48.

189 China Answers to First Panel Questions, para. 133.
190
Id.
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The other determinations China cites are not before the Panel and are not relevant to the Pandl’s
analysis.

111. Inany event, China has misrepresented Commerce’s position. Commerce consistently
relies upon out-of-country benchmarks when it determines that the government plays a
predominant role in a market, rendering in-country prices inappropriate for use as benchmarks.
For example, Commerce relied upon out-of country benchmarks in Softwood Lumber from
Canada and Coated Free Sheet Paper from Indonesia.*

112. Chinaarguesthat the few casesit cites demonstrate “ other methods of determining
whether land has been conferred for less than adequate remuneration, even where private prices
are not available.”*%> However, these cases are not analogous to the land-use rights market in
China. Commerce did not find in any of these cases that the land markets were distorted by the
government’ s predominant role. Moreover, Carbon-Quality Seel Plate from the Republic of
Korea did not even concern the provision of land for less than adequate remuneration under
Article 1.1(a)(1)(iii) of the SCM Agreement. Instead, it was an example of Commerce' s analysis
of revenue foregone,™ which falls under Article 1.1(a)(2)(ii) of the SCM Agreement,* where
the benefit calculation is simply the amount of revenue that was foregone.'®

113. Similarly, Chinacitesto the Preamble to Commerce’ s regulations as providing an
alternate “ price discrimination” method.*** Commerce explained in the Preamble that where the
government is the only source available to consumers in the country, it “will assess whether the
government price was in accordance with market principles.”**” One such factor in that
assessment that Commerce may rely upon is “possible price discrimination.”**® In the
investigations at issue in this dispute, Commerce did, in fact, perform a market principles

191 see, e.g., LWSCVD Decision Memorandum, at 11-12 (citing Final Results of the Countervailing Duty
Investigation of Certain Softwood Lumber Products from Canada, 67 FR 15,545 (Apr. 2, 2002), and accompanying
Issues and Decision Memorandum, at “Description of Provincial Stumpage Programs: Province of Quebec” and
Final Affirmative Countervailing Duty Determination: Coated Free Sheet Paper from Indonesia, 72 FR 60,642 (Oct.
25, 2007) and the accompanying | ssues and Decision Memorandum at “GOIl Provision of Standing Timber for Less
Than Adequate Remuneration”) (Exhibit CHI-3).

192 China Answers to First Panel Questions, para. 134.

193 Certain Cut-to-Length Carbon Quality Steel Plate from the Republic of Korea, Final Affirmative
Countervailing Duty Determination, 64 Fed. Reg. 73,176, 73,184 (Dec. 29, 1999) (Exhibit CHI-150) (explaining
that the price discount on the land conferred a benefit because the government “forgoes revenue that it normally
would collect”).

19 |n the LWRP CVD investigation Commerce treated the provision of land-use rights as a revenue
foregone financia contribution, because the government did not collect the full amount owed by the foreign
producer for the land-use rights that it had purchased. See LWRP CVD Decision Memorandum, at 10 (Exhibit CHI-
2) 195 |4

1% China Answers to First Panel Questions, para. 130.

197 Countervailing Duties; Final Rule, 63 Fed. Reg. 65,348, 65,378 (Nov. 25, 1998) (emphasis added)

(Exhibit CHI-91).
198 Id.
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analysis and found that “in light of all the evidence on the record, we continue to find that land-
use rightsin China are not priced in accordance with market principles.”**® Thus, China's
argument that a“price discrimination” analysis could have been applied is misleading because
that is part of the “market principles’ analysis that was actually performed.

114. Evenif Chinawere able to establish other methods that could apply to the facts of these
investigations, this would not establish that the method Commerce selected was inconsi stent
with Article 14(d) of the SCM Agreement. In US— Softwood Lumber CVD Final, the Appellate
Body explained that it would not “suggest alternative methods that would be available to
investigating authorities” because determining the consistency of an alternative method with the
Agreement “will depend on how any such method is applied in a particular case.”*® That is,
Commerce may apply arange of methods, and the question for this Panel is whether the method
chosen in the challenged determination is consistent with Article 14(d). Inshort, itis. As
explained above, Commerce relied upon record evidence that demonstrated that the predominant
role of the government rendered the land-use rights market inappropriate as a source of
benchmarks for determining the benefit of the government provision of land-use rightsin these
investigations.

2. The Benchmarks Used to M easur e the Benefit of Gover nment-
Provided L and-Use Rights wer e Consistent with Article 14(d) of the
SCM Agreement

115. Because prices for land-use rights within China were inappropriate for use as
benchmarks, Commerce compared the prices respondents paid for land-use rights to the sales of
certain industrial land in industrial estates, parks, and zonesin Thailand.®* In arriving at this
determination, Commerce evaluated several criteria, including per capita GNI, population
density, and types of land transactions represented in the data to ensure that the comparison
prices would “relate or refer to or be connected with”2*? China's prevailing market conditions,
consistent with Article 14(d) of the SCM Agreement. However, China claims that the
benchmark prices from Thailand did not sufficiently account for the prevailing market
conditions.?®® China simply ignores the substantial analysis Commerce performed to address the
prevailing market conditions.

19 See LWSCVD Final Decision Memorandum, at 17 (Exhibit CHI-34); see also OTR Tires CVD
Preliminary Determination, 72 FR at 71,369 (Exhibit CHI-50).

20 s - Softwood Lumber CVD Final (AB), para. 106.

201 See LWSCVD Final Decision Memorandum, at 17 (citing LWS CVD Preliminary Determination, 72 FR
at 67909 (Exhibit CHI-34)) (Exhibit CHI-3); see also OTR Tires CVD Final Decision Memorandum, at Comment
H.7 (Exhibit CHI-4) (citing OTR Tires CVD Preliminary Determination, 72 FR at 71,369 (Exhibit CHI-50)).

202 ys— Softwood Lumber CVD Final (AB), para. 103 (emphasis added).

203 ChinaFirst Written Submission, para. 307. Again in its opening statement, Chinareiterated, with
respect to land-use rights, that Members would be precluded from resorting to an external benchmark “in any
circumstance.” See China First Opening Statement, para. 48.
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116. Article 14(d) of the SCM Agreement lists several factorsin relation to which the
adequacy of remuneration should be determined, including: price, quality, availability,
marketability, transportation and other conditions of purchase or sale. Demand istypically the
primary determinant of the price for urban land, because that land is considered to have afixed
supply. Demand, in turn, tends to be a function of population density and the level of economic
development, as measured by per capita GNI. For these reasons, Commerce accounted for price
by selecting land values from the Bangkok area of Thailand because: (1) Chinaand Thailand are
at comparable levels of economic development; and (2) Bangkok and Shandong province are
both above their respective country averages for population density and per capita GNI.?** First,
Commerce noted that China and Thailand have similar levels of per capita GNI, namely, $2010
and $2990, respectively.®® Additionally, population densitiesin Chinaand Thailand are roughly
comparable, with 141 persons per square kilometer (k2) in China and 127/k2 in Thailand.?®

117. Quality and marketability of land-use rights prices in China were taken into consideration
by the fact that producers, in general, consider a number of markets, including Thailand, as an
option for diversifying production basesin Asia beyond China®’" Thus, the same producers may
compare prices across borders when deciding what land to buy or lease. Therefore, Commerce
found that the “indicative land values” for land in Thai industrial zones, estates and parks
provided in the Asian Industrial Property Reports present a reasonable and comparable price to
the granted land-use rights in the county industrial parks at issue in the LWSand OTR Tires CVD
investigations.”® Moreover, Commerce also used prices for land in industrial zones, as the land-
use rightsin Chinawere also located in industrial zones.?® Use of similar types of land (i.e. land
in industrial zones) would account for the quality and marketability of the land.

118. Commerce also took into account whether the transaction involved allocated or granted
land-use rights, which would impact the marketability of the land-use rights. Some of the land-
userights at issue in the OTR Tires CVD investigation were alocated land-use rights and more
closely resembled alease or rental arrangement than a one-time purchase.?® Commerce used the
dividend yields from real estate investment trusts (“REITS’) because they were areasonable

204 See LWS CVD Preliminary Determination, 72 FR at 67,909 (Exhibit CHI-34), see also OTR Tires CVD
Final Decision Memorandum, at Comment H.7 (Exhibit CHI-4).

25 g5ee LWSCVD Preliminary Determination, 72 FR at 67,909 (citing Agriculture for Development, World
Bank World Development Report (2007), at 334) (Exhibit CHI-34), see also OTR Tires CVD Final Decision
Memorandum, at Comment H.7 (citing OTR Tires CVD Preliminary Determination, 72 FR 71,368-71,369) (Exhibit
CHI-4).

206 14,

207 g, (citing Asian Industrial Property Market Flash, CB Richard Ellis (Q1 2007), at 3; and Asian
Industrial Property Market Flash, CB Richard Ellis (Q2 2007), at 3).

28 5e LWSCVD Final Decision Memorandum, at 17 (Exhibit CHI-3); and OTR Tires CVD Final
Decision Memorandum, at Comment H.7 (Exhibit CHI-4).

209 seeid,

%10 5ee OTR Tires CVD Preliminary Determination, 72 FR at 71,370 (Exhibit CHI-50) (cited by OTR Tires
CVD Final Decision Memorandum, at Comment H.7 (Exhibit CHI-4)).
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proxy for property yields for industrial land in Thailand.”** When determining a benchmark for
granted land-use rights, which resemble a sale of land, Commerce selected a benchmark price in
Thailand for the sale of land.?*

119. Availability was accounted for by selecting benchmark prices from an urban area,
Bangkok, where population densities were higher than on average for Thailand.*® Thisis
because the land-use rights at issue in the OTR Tires and LWS CV D investigations were also
from urban areas of China.?** Transportation is not afactor in valuing land because land is not
transported. Therefore, the comparison prices accounted for the prevailing market conditions,
consistent with Article 14(d) of the SCM Agreement.

120. Chinaargued, for thefirst time, in its First Written Submission that certain factors other
than those considered by Commerce should have also been taken into account when determining
the land benchmark.?®> In response, the United States explained that Chinafailed to “cite to
where any such information is located on the record such that Commerce would have been able
to make such adjustments.”#® China never argued in the underlying OTR Tires or LWSCVD
investigations that these additional factors should have been accounted for, nor did it provide
evidence that these factors have any impact on land prices or explain which data could be used to
account for these factors in the benchmark. It is not sufficient for Chinato merely list possible
factors that may have influenced land pricesin China. For this Panel to evaluate whether
Commerce should have taken these additional factors into account, China must first demonstrate
that these non-enumerated factors are part of the “conditions of purchase or sale” for land-use
rights in China within the meaning of Article 14(d) of the SCM Agreement, which it has not
done.?

121. Chinaalso asserts that Commerce should have relied upon land-use rights prices from an
industrial park in another county in China.?®® China mistakenly concludes that Commerce’s

2 seeid,

12 5pe LWS CVD Final Decision Memorandum, at 17 (citing LWS CVD Preliminary Determination, 72 FR
at 67909 (Exhibit CHI-34)) (Exhibit CHI-3); see also OTR Tires CVD Final Decision Memorandum, at Comment
H.7 (Exhibit CHI-4) (citing OTR Tires CVD Preliminary Determination, 72 FR at 71,369 (Exhibit CHI-50)).

213 5ee LWSCVD Preliminary Determination, 72 FR at 67,909 (relying upon OTR Tires Memo to File:
Tires: Land Benchmark Information, at Atts. 9 and 13 (Dec. 7, 2007)); and LWSMemo to File: Land Benchmark
Information, at Atts. 8 and 9 (Nov. 26, 2007)) (Exhibit CHI-34); and OTR Tires CVD Final Decision Memorandum,
at Comment H.7 (Exhibit CHI-4) (citing OTR Tires CVD Preliminary Determination, 72 FR at 71,369 (Exhibit CHI-
50)). 2a 1y

25 China First Written Submission, para. 314.

216 1., para. 286.

27 Moreover, even if the requisite datais available, not every adjustment should be made. It isimportant
to assess each adjustment to determine whether making such an adjustment would simply reintroduce the distortion
from the Chinese market back into the benchmark.

218 China Answers to First Panel Questions, para. 135.
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rejection of these prices was based on where this land was located.”® However, areview of
Commerce’ s determination shows that, in addition to the fact that China’ s land-use rights market
was distorted by the government’ s predominant role, Commerce rejected these two self-selected
contracts because they were not contemporaneous and did not demonstrate how the prices were
determined, which prevented Commerce from determining whether the prices were set in
accordance with market principles.? Additionally, two prices from one park is not a sufficient
set of data upon which Commerce could rely.”

122.  For the reasons given above, the United States respectfully requests that the Panel find
that Commerce' s determination of the benefit of government-provided land-use rightsin the
OTRTiresand LWS CVD investigations was consistent with Article 14(d) of the SCM
Agreement.

V. CHINA HASFAILED TO DEMONSTRATE THAT COMMERCE WAS
REQUIRED TO PROVIDE A CREDIT IN THE BENEFIT CALCULATIONS
FOR INSTANCESIN WHICH CHINA PROVIDED RUBBER INPUTS FOR
ADEQUATE REMUNERATION IN THE OTR TIRESCVD INVESTIGATION

123. Asexplained inthe U.S. First Written Submission, China' s First Written Submission
failed to identify any textual basis for the credit/offset obligation China has proposed.?”? Instead,
China’s First Written Submission elevated context above text, suggesting that the use of the term
“product” in various provisions of the SCM Agreement and the GATT 1994 other than Article
14 of the SCM Agreement imposes a precise and far reaching obligation on Membersin the
calculation of the benefit under Article 14. In addition, China’s First Written Submission
attempted to draw an analogy to the Appellate Body’ s reports on zeroing, which are related
solely to provisions of the covered agreements pertaining to AD proceedings.

124. In China s Answersto First Panel Questions, China posits a new and different “textual”
basis for its invented credit/offset obligation. China now suggests that such atextual basis can
be located in and limited to Article 14(d) of the SCM Agreement by virtue of the use of the term
“good” in that provision. Chinaalso elaboratesin its answers the flawed analogy it has drawn to
the Appellate Body’ s reports on zeroing. China s arguments remain without merit.

A. Therels No Aggregation/Credit Obligation Contained in Article 14(d) of the
SCM Agreement

125. Inresponse to the Panel’s Question 51, China states that its “argument in this proceeding
that Commerce was required to conduct its benefit analysis on an aggregate basisis limited to

219 Id.

220 5pe L WS CVD Final Decision Memorandum, at 59 (Exhibit CHI-3).
221
Id.

222 gpe U.S. First Written Submission, paras. 288-316.
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the context in which that situation arose, namely, in Commerce’'s application of the adequate
remuneration standard of Article 14(d) of the SCM Agreement.”?*® China emphasizesthat it “is
not arguing that the SCM Agreement requires investigating authorities to provide ‘ credit across
different types of input products and even different types of subsidies.’”

126. While Chinamay intend to limit its argument to Article 14(d) of the SCM Agreement,
China cannot avoid the necessary result of its position. Asthe United States has explained, if the
use of the term “product” in various provisions of the SCM Agreement and the GATT 1994
establishes an obligation for Members to provide credit in the benefit calculation for non-
subsidized transactions, then such an obligation necessarily appliesto all types of subsidies and
all determinations of benefits under each of the subparagraphs of Article 14. Evidently, now
conscious of the troubling results that would flow from such an interpretation of the SCM
Agreement, China appears to have abandoned its argument that the credit obligation stems from
the term “product.”

127. Instead, China suggestsin its Answers to First Panel Questions that “[t]he use of the
singular term ‘good’ in Article 14(d) indicates that when a productive input is alleged to have
been provided for less than adequate remuneration, adequacy of remuneration must be
determined on an aggregated basis for that ‘good’ over the entire period of investigation.”** In
thefirst place, thisis a complete shift in China’s position. What is more, this shift does not
improve the quality of China's argument. Indeed, China makes no attempt to sustain its new
position with an interpretation of the relevant text in its context and in light of the agreement’s
object and purpose; its new argument is nothing more than a naked and unsupported assertion.
Further still, China's new position makes an astonishing claim in itsown right. In China s view,
the use of the “singular term ‘good’” in Article 14(d) accomplishes the following things: it
establishes an obligation to aggregate the benefits of all transactions during the entire period of
investigation involving the provision of agood;? it establishes an obligation to provide credit in
such an aggregate benefit calculation for transactions in which the good was sold for more than
the established benchmark; and it limits these obligations to the unique situation of government-
provided goods or services. If Chinais correct, then rather than specifying that the subsidies
should be aggregated by using the term “aggregated,” asthey did in paragraph 6 of Annex IV of
the SCM Agreement,?’ the drafters of the SCM Agreement, in Article 14(d), chose instead to
simply use the term “good” to achieve the same result. Likewise, rather than specifying that so-
called “ negative benefits’ must be credited against “ positive benefits,” the drafters of the SCM
Agreement agreed to silently require this, again by using the term “good.” Finally, rather than

223 China Answers to First Panel Questions, para. 158.

24 4., para. 160 (quoting U.S. First Written Submission, para. 302).

25 |d., para. 158.

226 This obligation presumably applies with equal force to the government provision of a service, though
China does not specify that thisis the case.

221 | determini ng the overall rate of subsidization in a given year, subsidies given under different
programmes and by different authoritiesin the territory of aMember shall be aggregated.” SCM Agreement, Annex
IV, para. 6.
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using limiting language, such as “for the purpose of,” asin other provisions of the SCM
Agreement,”® here again it was determined that the word “good” was sufficient to limit the
applicability of China s supposed aggregation and credit requirement and make it unique to
subparagraph (d) of Article 14. China s argument is ssimply not credible.

128. The correct, and far more plausible, reading of the text of Article 14(d) of the SCM
Agreement does not support China s argument. The second sentence of Article 14(d) provides
that:

[t]he adequacy of remuneration shall be determined in relation to
prevailing market conditions for the good or service in question in
the country of provision or purchase (including price, quality,
availability, marketability, transportation and other conditions of
purchase or sae).

Theterm “good” in this sentence isin the singular, and associated with the terms “in question,”
because, while a government may provide a variety of goods and services, to determine the
adequacy of remuneration for a particular good provided by the government, Members must |ook
at the “prevailing terms and conditions” for that good, and not some other good. Furthermore,
Members must look at the terms and conditions prevailing at the time of the sale of the good,
“including price, quality, availability, marketability, transportation and other conditions of
purchase or sale.” Such terms and conditions would be expected to vary over time; in many
cases, they would be unique to each given transaction. In such cases, each transaction would
have to be analyzed independently to determine whether any benefit is conferred as a result of
that transaction, and consequently if a subsidy exists. Hence, the text of Article 14(d), and
specifically the use of the singular term “good” when read in itsimmediate context, supports the
conclusion that the adequacy of remuneration, and the benefit, may be determined on a
transaction-specific basis. The text lends no support to China s argument for an aggregation and
credit/offset requirement.

129. Inaddition, the context of the SCM Agreement supports analyzing the benefit to the
recipient on a disaggregated basis. The SCM Agreement defines a subsidy in the singular form,
supporting the conclusion that investigating authorities have the option of analyzing each
subsidy on atransaction by transaction basis. Article 1.1 of the SCM Agreement states that a
subsidy shall be deemed to exist if thereis“afinancial contribution by a government” and “a
benefit isthereby conferred.” However, the ability of a Member to investigate more than one
subsidy in asingle proceeding is not disputed. When analyzing multiple subsidies, though, there
isno obligation to provide a credit in that analysis when an investigating authority determines
that a granting authority did not provide a subsidy.

28 oep, e.g., SCM Agreement, Articles 6.4, 6.5, 11.9, 14 (chapeau), 16.1 (note 48), 19.2 (note 50), 27.6,
and 32.4.
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130. Thisreading of the SCM Agreement, permitting a disaggregated analysis of benefit, was
echoed by the Panel in US— Lead and Bismuth 11:

The term “benefit” effectively represents the portion of a*“financial
contribution” that, by reference to a market benchmark, the
recipient getsfor “free’. Thisisthe portion of a*“financia
contribution” that, by reference to a market benchmark, the
recipient has not “paid for” .

131. Thus, the use of the singular in Articles 1 and 14 of the SCM Agreement supports
calculating a benefit on a disaggregated basis to ensure it reflects “the portion” of the
government’ s financial contribution that actually confers a benefit on the recipient.

132. Insum, China's new explanation for the source of its invented aggregation and
credit/offset obligation fails, just as did its original explanation. It issimply not credible that the
singular term “good” silently imposes such a precise and far reaching obligation, as China
suggestsit does. Moreover, as the United States has explained, reading Article 14(d) as China
does isinconsistent with the object and purpose of the SCM Agreement, which “includes
disciplining the use of subsidies and countervailing measures while, at the same time, enabling
WTO Members whose domestic industries are harmed by subsidized imports to use such
remedies’ consistent with the right of WTO Membersto “fully offset, by applying
countervailing duties, the effect of the subsidy as permitted by the Agreement.”%*°

133. The United States also notes that in China's Answers to First Panel Questions, China
states that “[i]n the OTR investigation, Commerce investigated whether asingle ‘good’ — rubber
—was provided for less than adequate remuneration . . . .”#*' This contradicts China’s own First
Written Submission, wherein China explained that “[i]n OTR, Commerce investigated whether
SOEs had provided five separate types of rubber inputs (synthetic rubber, natural rubber,
butadiene rubber (‘BR’), SBR, and neoprene) to respondents for less than adequate
remuneration.” ¥ China offers no explanation for this significant shift in its portrayal of abasic
fact in thisdispute. Moreover, Chinaisincorrect because the respondents reported that SOEs
provided them with several distinct types of rubber (e.g., natural rubber, BR, SBR, and
neoprene). Thisisreflected in the final calculation memoranda attached as an exhibit to China's
First Written Submission.?® Thus, China s attempt to conflate these separate inputs into one
“good” isinconsistent with how they were reported in the OTR Tires CVD investigation. In
addition, China s characterization of rubber as a single good for which a single benefit should be
calculated is contradicted by the annotated cal culation memorandum China submitted in this

229 Us-— Lead and Bismuth Il (Panel), para. 6.70, n. 80. Thisfinding was not addressed by the Appellate
Body on appeal.

20 ys— Softwood Lumber CVD Final (AB), para. 95 (citing US— German Steel (AB), paras. 73-74).

2L China Answers to First Panel Questions, para. 159.

232 ChinaFirst Written Submission, para. 140 (emphasis added).

233 gee CHI-56 (BCI) and CHI-57 (BCI).
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dispute. China's own annotation to this memorandum identified what Chinatermed an “actual
benefit” from the provision of one of the five rubber inputs.?*

B. China’'s Reliance on the Appellate Body’s Zeroing Reports |s Misplaced

134. While China' s Answers to First Panel Questions appear to abandon the concept of
“product asawhole” in favor of an entirely new textual argument based on the term “good” in
Article 14(d) of the SCM Agreement, China neverthel ess continues to emphasi ze the flawed
analogy it attempts to make to the Appellate Body’ s reports on zeroing. Asthe United States has
explained, however, the Appellate Body’ s zeroing reports examine the calculation of margins of
dumping under the AD Agreement and certain provisions of the GATT 1994 that relate solely to
AD proceedings. There are no provisionsin the SCM Agreement, nor in the CVD provisions of
the GATT 1994, that are analogous to the provisions relied upon by the Appellate Body in its
zeroing reports, and there is certainly no analogous text in Article 14(d), which China now
argues is the source of the obligation it proposes.

135. Additionally, thereis ssimply no analytical connection between the calculation of margins
of dumping and the calculation of a subsidy benefit that would justify extending the Appellate
Body’ s reasoning in the zeroing reports to this dispute. China suggests that “[t]he anti-dumping
zeroing cases are based on the proposition that dumping must be judged with regard to ‘the
product as awhole —that is, the aggregate pricing practice over the full range of product

sales.” % Without prejudice to the U.S. position on the correctness of the Appellate Body’s
reports on AD zeroing, even assuming China' s characterization of the Appellate Body’ s reports
were correct, those reports do not support China s argument.

136. Inthe Appellate Body’s view, dumping and dumping margins cannot be calculated at the
level of individual transactions, but must be calculated for a product as awhole, on an aggregate
basis. In this process of aggregation, sales above normal value must be credited or offset against
sales below normal value. The Appellate Body has explained that price differentials found for
specific transactions are not “ dumping margins’ themselves but only “intermediate
comparisons’ or “inputs’ that must be “aggregated in order to establish the margin of dumping
of the product” asawhole. Inthe CVD context, however, benefit and the existence of a subsidy
can be calculated at the level of an individual transaction. Anindividual transaction, which itself
isafinancial contribution by the government, can confer a benefit and a subsidy would therefore
be determined to exist as aresult of that transaction. For example, aloan provided by the
government at a below-market interest rate isitself asubsidy. Another loan provided by the
government at a below-market interest rate is another, separate subsidy.

234 China First Written Submission, Exhibit CHI-58, last page.
235 China Answers to First Panel Questions, para. 154.



United Sates — Definitive Anti-Dumping and Countervailing U.S. Second Written Submission
Duties on Certain Products from China (WT/DS379) August 12, 2009 — Page 47

137. Asnoted inthe U.S. First Written Submission, an earlier panel explicitly accepted such
an “individual transaction” approach to benefit determination.?® In US— Countervailing
Measures (Article 21.5), the panel accepted Commerce’ s segmented or separate consideration of
four categories of share offerings to evaluate whether the sales transactions in each share
offering occurred at arm’ s length and for fair market value and to determine whether the
privatization had extinguished the benefit from non-recurring pre-privatization subsidies. The
panel regjected the EC’ s arguments (similar to China arguments in this dispute) that Commerce
was obliged to examine a company’ s privatization “as a whol€e’:

In the absence of alegally prescribed methodology, the Panel
agrees with the United States that it iswithin aMember’s
discretion to develop a reasonable methodology which, as required
by Article 14 of the SCM Agreement, must be appliedin a
transparent manner and be adequately explained ... The Panel’s
task is neither to perform a de novo review of the information and
evidence on the record of the determination, nor to substitute our
judgement for that of the USDOC. Accordingly, the issue before
this Panel is not whether the Panel would have preferred that the
USDOC anayse Usinor’s privatization as a whole but whether the
USDOC’ s segmented analysis of Usinor’s privatization is
reasonable and was transparently applied and adequately
explained.?

The panel there concluded that Commerce’ s analysis was “not ... unreasonable.”

138. The analogy China asks the Panel to make to the AD zeroing reports must be rejected
because the Chinese government’ s subsidization of Chinese OTR tire production is completely
different from Chinese exporters dumping Chinese OTR tires onto the U.S. market. The
analytical concepts that the Appellate Body found linked “dumping” and “dumping margin” to
the product as a whole are not present in the CVD context. The export price of subject
merchandise as a class (or the export price of “the product as awhol€”) is not germane to
determining whether a subsidy benefit exists. Instead, the correct inquiry iswhether a
government’s financial contribution conferred a benefit by, for example, providing a good for
less than adequate remuneration. With regard to the challenged investigation, the export price of
OTR tiresasaclassisin no manner connected to whether China provided a benefit to tire
producers. Again, the correct inquiry iswhether China provided a benefit to tire producers when
it provided arubber input. That isamatter that can be assessed with reference to an individual
transaction, e.g., China sindividual sale of arubber input to a producer of OTR tires.

236 See U.S. First Written Submission, para. 292.
B ys- Countervailing Measures (Article 21.5), para. 7.118 (emphasis added).
28 4., para. 7.119.



United Sates — Definitive Anti-Dumping and Countervailing U.S. Second Written Submission
Duties on Certain Products from China (WT/DS379) August 12, 2009 — Page 48

139. Chinaalso conflates aggregation in a dumping cal culation with aggregation inaCvD
calculation, but the concepts are distinct. Aggregation in the CVD context occurs after the
benefit has been measured and the existence of a subsidy or subsidies has been determined.
Before Commerce sums the benefits found for each month in the period of investigation,
Commerce has aready determined whether or not a benefit exists. In summing the benefits,
Commerce is determining “the amount of the subsidy found to exist” within the meaning of
Article 19.4 of the SCM Agreement. When the benefits associated with the government
provision of input products are added together and included with any other benefits from any
other subsidies found to exist, for example government-provided loans and |oan guarantees,
Commerce determines the appropriate CVD rate, which is “the amount of the subsidy found to
exist, calculated in terms of subsidization per unit of the subsidized and exported product.”
Nowhere does Article 19.4 make reference to any obligation of crediting government action that
does not provide a benefit against government action that does provide a benefit. Rather, where
asubsidy isfound to exist it will be added to any others found to exist. Where no subsidy is
found under a specific program or in a specific transaction, there is nothing to be added. If the
drafters of the SCM Agreement had wanted to impose a credit requirement between different
governmental interventions (e.g., different programs, agencies or provisions of goods at different
times), such obligation would have been included and the SCM Agreement would have been
written differently.

C. China Still Has Failed to Explain How the United States Acted I nconsistently
with Any Provision of the SCM Agreement or the GATT 1994 with respect to
Commer ce’' s Benefit Calculationsin the OTR Tires CVD Investigation

140. Chinacontinuesto insist in its Answersto First Panel Questions that “Commerce’s
methodology cannot plausibly be consistent with the United States' obligations under Articles 1,
14, 19.4 or 32.1 of the SCM Agreement, or under Article VI:3 of the GATT.”* Asexplainedin
the U.S. First Written Submission and above, China has failed to demonstrate that the United
States acted inconsistently with Article 14 of the SCM Agreement. Additionally, Chinastill has
offered no explanation of how the United States acted inconsistently with any obligation in
Articles 1, 10, 19.1, 19.4, and 32.1 of the SCM Agreement, nor Article V1:3 of the GATT 1994.
With respect to Articles 10, 19.3 and 19.4 of the SCM Agreement and Article VI1:3 of the GATT
1994, Chinamerely suggested in its First Written Submission that the use of the term “product”
in these provisions supports a benefit calculation that includes a credit for instances in which the
granting authority provided goods for adequate remuneration,* a position from which it appears
to have retreated in its Answers to First Panel Questions.”* China has not otherwise explained
how the United States acted inconsistently with these provisions. With respect to the Articles 1,
19.1 and 32.1 of the SCM Agreement, China provides no explanation whatsoever. A string

239 China Answers to First Panel Questions, para. 156.

240 China First Written Submission, paras. 145-46.

241 China Answers to First Panel Questions, 158 (now arguing that the term “good,” in Article 14(d) of the
SCM Agreement, rather than the term “ product” in various places, is the source of the aggregation and credit
obligation).
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citation is not a substitute for alegal argument. China has failed to establish that the United
States acted inconsistently with any of these provisions.

141.  Furthermore, with respect to Article 19.4 of the SCM Agreement and Article VI:3 of the
GATT 1994, China argues that these provisions apply with equal force to original investigations
conducted by Members operating both prospective and retrospective CVD systems.?*? However,
once again, Chinafailsto provide any textual basisfor thisargument. Contrary to China's
position, as the United States has explained, the SCM Agreement defines“levy” as*“the
definitive or final legal assessment or collection of a duty or tax,” and the United States does not
levy dutiesin a CVD investigation.?*® Accordingly, thereis simply no basisfor Chinato claim a
violation of these provisions based on the challenged CVD investigations.

142. Insupport of its argument, China cites to the Appellate Body and panel reportsin US—
Countervailing Measures. China claims that neither the Appellate Body nor the panel in that
dispute drew a distinction between CVD investigations and reviews, and ultimately found
Article 19.4 of the SCM Agreement and Article VI:3 of the GATT 1994 applicableto CVD
investigations.?* However, as China acknowledges, US— Countervailing Measures involved
various types of CVD determinations, including CVD investigations, administrative reviews, and
sunset (or five-year) reviews.** Importantly, neither the Appellate Body nor the panel in US—
Countervailing Measures addressed the textual argument the United States has raised in this
dispute.®*® Thetext of the covered agreementsis unequivocal that the obligationsin Article 19.4
of the SCM Agreement and Article VI:3 of the GATT 1994 apply only when duties are levied,
and no duties were levied pursuant to the challenged CVD investigations. Hence, thereisno
basis for this Panel to find the challenged CV D investigations inconsistent with Article 19.4 of
the SCM Agreement and Article VI1:3 of the GATT 1994.2%

143.  Further, China mischaracterizes the U.S. position when it asserts that the U.S. argument
would result in greater obligations for Members operating prospective systems.?® The United
States is not arguing that the obligations found in these provisions are inapplicable to the United
States. Rather, the United States is explaining that these obligations are only applicable when
the United Sates actually levies duties. For example, in the first administrative reviews of the
challenged countervailing duty orders, the United States could determine that the CVD rate for

242 China Answers to First Panel Questions, paras. 161-165.

23 Sep, e.g., U.S. First Written Submission, para. 315.
22 China Answers to First Panel Questions, para. 162 (citing to US— Countervailing Measures).
Id.

24 Chinaalso relies on US— Softwood Lumber CVD Final (AB) to argue that the Appellate Body found a
violation of Article V1:3 of the GATT 1994 with respect to the CVD investigation challenged in that dispute. China
Answersto First Panel Questions, para. 162. Similar to US— Countervailing Measures, the Appellate Body did not
address in US— Softwood Lumber CVD Final the textual arguments the United States has raised in this dispute, i.e.,
that the United States does not “levy” countervailing dutiesin a CVD investigation.

247 see DSU Article 3.2 (WTO disputes cannot add to or diminish the rights and obligations provided in the
covered agreements).

28 e, e.g., ChinaAnswers to First Panel Questions, para. 164.
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one or al the ordersis zero. In such acircumstance, no duties would be levied. Thus, any
claims under Article 19.4 of the SCM Agreement and Article VI:3 of the GATT 1994 are
premature and must be rejected.

144. For al of these reasons, the United States respectfully requests that the Panel reject
China’'s claim that Commerce acted inconsistently with the SCM Agreement and the GATT
1994 by failing to provide a credit in the benefit calculation for instances where China provided
goods for adequate remuneration.

VI. COMMERCE'SSPECIFICITY DETERMINATIONSIN THE OTR TIRESAND
LWSCVD INVESTIGATIONSWERE CONSISTENT WITH ARTICLE 2 OF
THE SCM AGREEMENT

145. Asthe United States has explained, Commerce’ s specificity determinations for the policy
lending subsidy and land-use rights subsidy were clearly substantiated by positive evidence and
otherwise in accordance with the covered agreements. China argues with respect to both the
policy lending and land-use rights subsidies that Commerce’s specificity determinations were
inconsistent with the covered agreements because Commerce failed to determine that the benefits
of these subsidy programs, rather than the subsidy programs themselves, were specific.?* The
United States fundamentally disagrees with the overarching premise of China stheory of
specificity. Thereading of Article 2 of the SCM Agreement for which China arguesis not
supported by the text or structure of the SCM Agreement, and thus must be rejected by this
Panel.

146. Thetext of Article 2.1(a) of the SCM Agreement, pursuant to which Commerce found the
policy lending subsidy specific, asks whether access to a subsidy is explicitly limited. Article
2.2, pursuant to which Commerce found the land-use rights subsidy specific, asks whether a
subsidy is limited to a designated geographical region. Neither of these provisions references or
otherwise requires an investigating authority to revisit the benefit determination to determine if
this particular component of the subsidy is specific.

147. The Panel correctly noted in its questions to the parties that prior WTO panels have
recogni zed the separate and independent nature of a specificity determination.®® Thisis
reflected in the structure of Article 1 of the SCM Agreement, which provides that a subsidy must
meet three criteriain order to be countervailable. First, there must be afinancial contribution.

249 gee, e.g., China First Written Submission, para. 224, and China First Opening Statement, para. 63
(arguing that policy lending was not specific because enterprisesin China paid similar interest rates on loans); see
also China First Written Submission, para. 300, and China First Opening Statement, para 72 (arguing that the land-
use rights subsidy was not specific because enterprises outside the Park paid similar rates to enterprises within the
Park).

20 panel Question 53 (citing to EC-DRAMs, US-DRAMS, and Korea—Commercial Vessels); see also
China Answers to First Panel Questions, para. 166 (agreeing that a specificity determination is distinct from the
determination of financial contribution and benefit).
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Second, the financial contribution must confer abenefit. If the first and second criteria are met,
asubsidy is deemed to exist. Finally, the subsidy must be specific within the meaning of Article
2 of the SCM Agreement. Thus, the structure of Article 1 of the SCM Agreement confirms that
specificity is“a separate and independent condition from financial contribution and benefit.” %"

148. China soverarching theory of specificity also calls for areading of Article 2 of the SCM
Agreement that is difficult to reconcile with the requirement of customary rules of treaty
interpretation that the SCM Agreement be interpreted “in light of the object and purpose of” that
agreement. As noted previoudly, the object and purpose of the SCM Agreement includes the
right of WTO Membersto “fully offset” the effects of injurious subsidies through the use of
countervailing duties.®®? China’s theory would impose unnecessary, non-text-based layers on the
specificity analysis by examining whether the benefit of a subsidy is specific. The practical
result of such an additional analysisisthat it is more cumbersome to find a subsidy specific and,
accordingly, more difficult to find the subsidy countervailable and impose countervailing duties
on injurious subsidization. Accordingly, China stheory of specificity prevents Members from
fully realizing the objectives of the SCM Agreement.

149.  For these reasons and the reasons discussed below, the United States respectfully
requests that the Panel rgject China s theory of specificity and, instead, focus on the text of
Article 2 of the SCM Agreement and apply the specificity guidelines articulated therein.
Following this correct analysis, there can be no doubt that Commerce’ s specificity
determinations were fully consistent with the obligations of the United States under the covered
agreements.

A. China Has Failed To Demonstrate that Commer ce’s Specificity
Determination for Policy Lendingin the OTR Tires CVD Investigation was
I nconsistent with the Covered Agreements

150. The United States has explained that the record of the OTR Tires CVD investigation
clearly substantiated that the policy lending was de jure specific within the meaning of Article
2.1(a) of the SCM Agreement because legislation explicitly limited access to the policy lending
subsidy to a group of industries that included the tire industry.®* China raises three principal
arguments against Commerce’ s determination. First, China argues that Commerce’ s specificity
determination was inconsistent with the covered agreements because the legislation on which
Commerce relied for its specificity determination does not “ define[] the elements of the
subsidy.”®* That is, according to China, the legislation on which Commerce relied for its

21 panel Question 53.

22 e, e.g., US— Softwood Lumber CVD Final (AB), para. 95.

23 gee, e.g. U.S. First Written Submission, paras. 336-43.

24 Sep, e.g., China First Written Submission, para. 217; see also China Answers to First Panel Questions,
para. 201 (arguing that the component parts of a subsidy — financial contribution and benefit — are relevant to
determining whether a subsidy is de jure specific pursuant to Article 2.1(a) of the SCM Agreement).
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specificity determination must also define the financial contribution and benefit of the policy
lending subsidy.

151. Thisargument lacks any basisin the covered agreements. Article 2.1(a) of the SCM
Agreement does not require an investigating authority to identify legislation that both defines the
elements of a subsidy and also limits access to the subsidy to certain enterprises.® Instead, that
provision requires an investigating authority to determine only whether legislation explicitly
limits access to the subsidy to certain enterprises.

152. Thiswas precisaly the analysis Commerce conducted in the OTR Tires CVD
investigation. Commerce determined that, through legislation, the national government
established a group of encouraged industries.®® In other legislation, the national government
established that encouraged industries should receive lending.?>” Then, the provincial and
municipa governments furthered these legidlative priorities by identifying the tire industry as a
priority that should receive lending.”® In fact, provincial and municipal government policy
documents specifically named an investigated tire producer and its tire production facility a
priority.?® Finally, national planning documents identified alist of restricted industries and
abolished projects to which lending was prohibited, further demonstrating that policy lending
was not generally available. Thus, when all thislegislation is viewed as a whole,*® there can be
no question that the legislation explicitly limited access to the policy lending subsidy to a group
of industriesincluding the tire industry.

153. Insupport of its argument that legislation must define the elements of a subsidy in order
to find that the legisation supports a de jure specificity determination, Chinadraws on a
hypothetical example taken from the Panel’ s Question 64.%* China describes the facts of this
hypothetical example asfollows. alaw providesthat a particular financial institution isto
provide loans on behalf of the government, a second law provides the same financia institution
isto provide government loans only to three particular industries, and neither law indicates that
the financial institution is to provide the government loans on better-than-market terms, but, in
practice, certain of the loans provided pursuant to the laws are made on better than market
terms.?%?

25 see ., U.S. First Written Submission, para. 347.

26 4., para. 337.

57 d.,

28 |d., paras. 338-42.

29 |d., para. 340.

201 this regard, the United States notes that China has explicitly acknowledged that an investigating
authority is permitted to consider multiple pieces of |egislation when determining whether a subsidy is specific
pursuant to Article 2.1(a) of the SCM Agreement. See China Answersto First Panel Questions, paras. 200-01.

%1 China Answers to First Panel Questions, paras. 202-03.

22 14d., para. 202.
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154.  According to China, the legidlation in this hypothetical does not demonstrate de jure
specificity. China asserts that the legislation does not explicitly limit access to the subsidy
because certain of the government loans do not provide a benefit.?®® That is, certain of the
government loans were made at commercial rates. Chinais essentially arguing, then, that this
legidlation does not demonstrate de jure specificity because the legislation limits government
loans to certain enterprises without also ensuring that the loans provide a benefit. Once again,
China’s specificity analysisis disconnected from the text of Article 2.1(a) of the SCM
Agreement. Pursuant to that provision, the proper inquiry is whether legislation limits access to
the subsidy to certain enterprises.

155. Inthe Panel’ s hypothetical, the individual pieces of legidlation, taken together, constitute
(or at least are part of) the “legidlation pursuant to which the granting authority operates’ for the
purposes of Article 2.1(a). Furthermore, thislegidation explicitly limits access to the
government loans to three industries. Thus, the loan subsidies (i.e., the loans provided at below
commercia rates) are specific within the meaning of Article 2.1(a) because only three industries
have access to them. The fact that some of the loans are made at commercial rates does not
change the reality that access to al the loans (both loans that confer a benefit and loans that do
not) are explicitly limited to a group of industries. China’ s analysis of this hypothetical further
demonstrates that China has an incorrect understanding of Article 2.1(a) of the SCM Agreement.

156. Chinaalso argues that the United States has offered the Panel an ex post rationalization
for Commerce's specificity determination for the policy lending subsidy.? China suggests that
the United States has argued, for the first timein this dispute, that policy lending related to
“access to credit” rather than preferential lending.?® Asexplained inthe U.S. Answersto First
Panel Questions, thisis not the case. Neither the U.S. rationale nor the evidence on which
Commerce relied is new.?®

157. Therationae articulated by the United States in this dispute is that Chinese policies “call
upon the banks to make credit available to tire companies, and the policies instruct agencies to
direct or allocate that credit to the tire producers.”?’ Inthe OTR Tires CVD Final
Determination, Commerce articulated the same rationale. Commerce found that “the totality of
the information on the record . . . shows that the government is directing policy lending to the
tire industry or to specific enterprisesin the tire industry.”?® Additionally, Commerce found that
“the Guizhou [9th] Five Y ear Plan states, explicitly . . . the general directive that policy loans

263 China Answers to First Panel Questions, para. 203.

24 See ChinaFirst Opening Statement, para. 64; China Answersto First Panel Questions, para. 170.

255 gee China First Opening Statement, para. 64 (citing to U.S. First Written Submission, para. 355); China
Answers to First Panel Questions, para. 170.

26 .S, Answersto First Panel Questions, Question 57.

%7 .S, First Written Submission, para. 355.

%8 OTR Tires CVD Final Decision Memorandum at 98.
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should be allocated according to the plans.”?*® Furthermore, substantial evidence originally
submitted in the CFS Paper CVD investigation and also submitted in the OTR Tires CVD
investigation further supports this point.?®

158. China sthird argument is that the legislation on which Commerce relied for specificity
listed such a broad range of industries as encouraged that policy lending must have been
generally available and not specific.?”* In particular, China has argued that, because the NDRC
Catalogue that created the list of encouraged industries included such a broad range of industries
in that list, any subsidies to encouraged industries must be generally available.?”? Of course, as
discussed above, Commerce' s specificity determination did not rely on just the NDRC
Catalogue. Commerce aso relied, for instance, on the provincial and municipal planning
documents. These policy documents were very specific, naming, for example, an investigated
producer and itstire production facilities as a priority.?”® Furthermore, there can be no question
that policy lending is not generally available, because the same NDRC Catal ogue that created the
encouraged industry category also created arestricted industry category and abolished project
category. Lending was expressly prohibited to these latter two categories.”

159. In making this argument, China also relies on the Large Civil Aircraft dispute (“the
Boeing Dispute”) and asserts that, in that dispute, the United States argued that a program that
targeted just two industries, the defense and aerospace industry, was not sufficiently discrete to
constitute a group of enterprises or industries within the meaning of Article 2 of the SCM
Agreement.””® China s reliance on the Boeing dispute serves to distract this Panel from the
actual question before it: did Commerce properly determine that policy lending was specific?
Furthermore, China' s reliance on the Boeing dispute is premised on mischaracterizations of the
U.S. argumentsin that dispute. In addition, that dispute involved alleged subsidy programs that
are clearly distinguishable from the policy lending subsidy program in the OTR Tires CVD
investigation.

160. First, there were a number of subsidy programs alleged in the Boeing dispute. Thefirst
statement made by the United States on which Chinarelies pertained to Independent Research
and Development (“IR&D”) and Bid Proposal (“B&P’) Reimbursements. The United States

29 1., at 99. Asnoted in the U.S. First Written Submission, para. 339 & n. 518, this quotation incorrectly

cites to the Guizhou 10" Five Y ear Plan instead of the Guizhou 9" Five Y ear Plan. Thisincorrect citation was the
result of China strandation errors. Id.

210 see .., U.S. First Written Submission, para. 358.

2" gee, e.g., China First Opening Statement, para. 62; China Answers to First Panel Questions, paras. 174-
176. The United States notes that in making this argument, China asserts that the NDRC Catal ogue benefits awide
range of industries by relying on the “encouraged industry” “headings’ found in this planning document. Of course,
these headings are just that, headings. In actuality, this planning document lists specific projects under each heading
that are encouraged.

272 ee, e.g., China Answers to First Panel Questions, paras. 174-176.

273 Sep, e.g., U.S. First Written Submission, para. 339-40.

2" sea eg., U.S. First Written Submission, para. 353.

27> China First Opening Statement, para. 66; China Answers to First Panel Questions, para. 182.
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was explaining why these reimbursements were neither de jure nor de facto specific under
Article 2 of the SCM Agreement. In explaining why the program was not de jure specific, the
United States argued that the regul ations pursuant to which the reimbursements were made
placed no limitations on the industries or enterprises that could claim reimbursements.?”® Thus,
these statements confirm the U.S. position in this dispute. The proper focus of ade jure
specificity determination is on whether the granting authority or legislation pursuant to which the
granting authority operates explicitly limits accessto asubsidy. In this dispute, where policy
documents explicitly limit access to the policy lending subsidy to a group of industries, including
the tire industry, there can be no question that the subsidy is de jure specific pursuant to Article
2.1(a) of the SCM Agreement.

161. Chinaassertsthat the United States argued in the Boeing dispute that: “the defense and
aerospace industries are not sufficiently discrete to constitute a group of enterprises or
industries.”?”’ However, this is a mischaracterization of the U.S. argument. What the United
States argued was, first, the regulation pertaining to IR& D did not limit access to defense and
aerospace industries.?”® Again, the focus of the U.S. argument was on whether legislation limited
access to the alleged subsidy; the same focus of the U.S. argument in this dispute.

162. Second, the United States argued that: *“research-based defense and aerospace contracts
are not an enterprise or industry or group of enterprises or industries within the meaning of
Article 2.1."?" The United States argued that this was because, inter alia, “research and
development are simply activitiesin which any company in any industry may engage.”?® Thus,
the U.S. position in the Boeing dispute that the reimbursements were not specific was based on a
key factual distinction with the policy lending subsidy in this dispute. The reimbursement
program did not target any company or industry. Instead, it was potentially available to any
product regardless of the industry that produced the product. In contrast, China's policy lending
subsidy targeted encouraged industries and projects. Moreover, in the Boeing dispute, the
reimbursement programs did not specifically name Boeing,”" unlike the provincial and

2% Boeing U.S. First Written Submission, para 304, available at:
http://www.ustr.gov/trade-topi cs/enf orcement/di spute-settlement- proceedi ngs/wto-di spute-settlement/di sputes-sorted
-compl

21" ChinaFirst Opening Statement, para. 66 (citations omitted); see also China Answersto First Panel
Questions, para. 182.

278 Boeing U.S. First Written Submission, para. 306, available at;
http://mwww.ustr.gov/trade-topi cs/enforcement/di spute-settl ement-proceedi ngs/wto-di spute-settl ement/di sputes-sorted
-compl

219 Boeing U.S. First Written Submission, para. 306, (quotations omitted) available at:
http://www.ustr.gov/trade-topi cs/enf orcement/di spute-settlement- proceedi ngs/wto-di spute-settlement/di sputes-sorted
-compl

%80 Boeing U.S. First Written Submission, para. 306, available at:
http://www.ustr.gov/trade-topi cs/enforcement/di spute-settl ement-proceedi ngs/wto-di spute-settl ement/di sputes-sorted
-compl

%1 Boei ng U.S. First Written Submission, para 306, available at:
http://www.ustr.gov/trade-topi cs/enforcement/di spute-settl ement-proceedi ngs/wto-di spute-settl ement/di sputes-sorted
-compl
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municipa planning documentsin the OTR Tires CVD investigation, which specifically named a
tire producer and its production facilities.

163. Chinaalso cites to statements the United States made in the Boeing dispute with respect
to U.S. Department of Labor’s High Growth Job Training Initiative.”® In explaining why that
alleged subsidy program was not de jure specific, the United States explained that the grants
were available across numerous industry sectors covering asignificant portion of the U.S.
economy.? Inthe OTR Tires CVD investigation, the policies on which Commerce relied for the
policy lending subsidy were not merely targeting industry sectors, but industries, projects, and
even an investigated tire producer and its tire production facilities. Moreover, legislation
expressly prohibited lending to a wide group of industries and projects. Thus, the policy lending
subsidy in this dispute, in contrast to the job training initiative in the Boeing dispute, was limited
to agroup of industries, including the tire industry.

164. Finadly, Chinacitesto US— Upland Cotton, arguing that the U.S. and panel statementsin
that dispute cannot be reconciled with the U.S. argument in this dispute. Specifically, China
asserts that the “apparent” position of the United Statesin this disputeis “that the term * group of
enterprises or industries’ refersto any ‘group of enterprises or industries' no matter how broad . .
..”#4 The United States has not taken that position in this dispute. To the contrary, the United
States made clear in its Answers to First Panel Questionsthat if avery broad array of enterprises,
industries or sectors received a subsidy, this could lead to a determination that the subsidy was,
in fact, generally available and, thus, not specific.”

165. In making this argument, China suggests that the policy lending subsidy presents the
Panel with the difficult task of determining the exact point at which a subsidy is not specific, but
instead, generally available. However, the facts of the OTR Tires CVD investigation did not
present Commerce and do not present this Panel with such a difficult question.?®® The facts
demonstrate that the policy lending subsidy clearly was not generally available. Asexplained,
for example, some of the legislation Commerce relied on was extremely specific. Provincial and
municipa planning documents named an investigated tire producer and its production facility as
apriority.®” Furthermore, the national planning documents not only created a list of encouraged
industries, they also created alist of prohibited industries and abolished projects to which
lending was prohibited.?®® Accordingly, there can be no question that the policy lending subsidy

%2 ChinaFirst Opening Statement, para. 66.

83 Boeing U.S. First Written Submission, para. 417, available at:
http://www.ustr.gov/trade-topi cs/enforcement/di spute-settl ement-proceedi ngs/wto-di spute-settl ement/di sputes-sorted
-compl

%4 China Answers to First Panel Questions, para. 181.

%85 .S, Answersto First Panel Questions, para. 113.

26 gee US-— Upland Cotton (Panel), para. 7.1142 (“The plain words of Article 2.1 indicate that specificity
isageneral concept, and the breadth or narrowness of specificity is not susceptible to rigid quantitative definition.
Whether a subsidy is specific can only be assessed on a case-by-case basis.”)

%7 see, ., U.S. First Written Submission, para. 339-40.

28 e, e.g., U.S. First Written Submission, para. 353.
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was not generally available within the Chinese economy, but instead, was specific within the
meaning of Article 2.1(a) of the SCM Agreement.

B. China Has Failed To Demonstrate That Commer ce's Specificity
Determination for Land-Use Rights Subsidiesin the LWS CVD Investigation
was I nconsistent with the Covered Agreements

166. The United States has explained that the record of the LWS CVD investigation clearly
substantiated that the land-use rights subsidy was regionally specific within the meaning of
Article 2.2 of the SCM Agreement.”® China raises three principal arguments against this
determination.

167. First, Chinaarguesthat Article 2.2 of the SCM Agreement requires that a regional
subsidy be limited to a subset of enterprises or industries within a designated geographical
region, and Commerce failed to make this determination in the LWS CVD investigation.®® As
explained in the U.S. First Written Submission, interpreting Article 2.2 in this manner would
render Article 2.2 of the SCM Agreement redundant with Article 2.1.** That is, China's
interpretation would require not only that a subsidy be limited to aregion but aso that the
subsidy be limited to certain enterprises within that region. Thus, China argues that, in order for
asubsidy to be specific under Article 2.2 of the SCM Agreement, it would also have to be
specific under Article 2.1 —limited to certain enterprises. China sinterpretation is contrary to
the customary international law rules of treaty interpretation, afundamental tenet of which is that
the treaty interpreter “must give meaning and effect to all the terms of the treaty. An interpreter
is not free to adopt areading that would result in reducing whole clauses or paragraphs of a
treaty to redundancy or inutility.” 2%

168. Insupport of its argument, China cites to the 1990 Dunkel draft of the SCM Agreement,
which stated that subsidies provided to all enterprises located within a designated geographical
region would be specific.?®* According to China, the fact that the final text of Article 2.2 no
longer references “all enterprises’ but, instead, references “certain enterprises’ definitively
demonstrates that the drafters rejected the understanding of regional specificity that the United
States has advanced in this dispute.?

169. Inthefirst place, thisresort to the preparatory work of the SCM Agreement relies on
“supplementary means of interpretation,” within the meaning of the customary rules of

29 gee, e.9., U.S. First Written Submission, paras. 364-66.

20 ChinaFirst Written Submission, para. 294.

21 .S, First Written Submission, para. 375.

292 e, e.g., U.S. First Written Submission, para. 375, n.575 (citing to Japan Alcohol (AB) at para. 12).
The U.S. First Written Submission also explained how China' s theory was inconsistent with provisions of Article 8
of the SCM Agreement. See U.S. First Written Submission, para. 376-77.

2% China Answers to First Panel Questions, para. 185.
294
Id.
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interpretation reflected in Article 32 of the Vienna Convention. Recourse to such supplementary
means is permissible only in limited circumstances. In this case, interpretation of Article 2.2 of
the SCM Agreement in its context and in light of the object and purpose of the agreement does
not lead to an manifestly absurd or unreasonable result or leave the meaning of Article 2.2
ambiguous or obscure. Consequently, there is no need to have recourse to the material that
China has proffered.

170. Inany event, however, contrary to China s argument, the change in the draft text does not
demonstrate that the U.S. position isincorrect. Changesin draft treaty text, particularly when no
explanation is provided for the changes, can be interpreted in numerous ways. A much more
reasonabl e explanation for the change identified by Chinais that the drafters did not want Article
2.2 torequire that a subsidy be available to every enterprise in aregion before it could be
considered regionally specific. Thus, they eliminated the word “all” from the text.”** Further,
the drafters did not want a determination of regional specificity to be dependent on a subsidy
going to only enterprises within the region but instead, a subsidy could go to enterprises, groups
of enterprises, industries or groups of industries within the region. Thus, the drafters replaced
the word “enterprises’ with “certain enterprises,” which Article 2.1 of the SCM Agreement
defines asincluding “an enterprise or industry or group of enterprises or industries.” Understood
in thisway, the change in the text from the Dunkel draft supports the U.S. understanding of
regional specificity. That is, asubsidy that goes to every enterprise or industry in aregion is
regionally specific, but Article 2.2 does not require that all enterprisesin the region receive the
subsidy to find the subsidy regionally specific.

171. Second, China argues that the New Century Industry Park did not constitute a designated
geographical region because it did not have an economic or administrative character.?® In
response, the United States explained that the ordinary meaning of “designated geographical
region” isnot limited to an area with administrative and economic character. New Century
Industry Park clearly meets the proper definition of a designated geographical region because it
is“alargetract of land, defined by the tract of land’ s feature or arrangement, and called by a
name.”?*’ Further, the United States explained that New Century Industry Park does, indeed,
have an administrative nature because the Park has an administrator that oversees the Park and
also has an economic nature because the park was established to promote industrial activity.?®
Accordingly, there can be no question that New Century Industry Park is a designated
geographical region within the meaning of Article 2.2 of the SCM Agreement.

2% |ndeed, had Article 2.2 maintained a requirement that all enterprisesin aregion receive a subsidy
before the subsidy could be considered regionally specific, then Article 2.2 could have been interpreted as an
exception to Article 2.1(a). That is, Article 2.2 could have been interpreted as providing that subsidies to only
certain enterprises within aregion are not specific under Article 2.1(a).

2% China First Written Submission, para. 290.

27 U.S. First Written Submission, para. 369-70 (citing to the New Shorter Oxford English Dictionary’s
definitions for “designated,” “geographical,” and “region”).

2% gee, e.g., U.S. First Written Submission, para. 373.
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172. Finally, Chinaargues that the land-use rights subsidy in the LWS CVD investigation was
not regionally specific because enterprises both inside and outside the Park paid the same price
for land-use rights.”® China conflates the benefit and specificity analyses. Asdiscussed inthe
introduction to this section, neither the text nor the structure of the SCM Agreement supports a
requirement that a benefit must be specific to find a subsidy specific. Thetext of Article 2
makes no reference to a subsidy benefit and the structure of Article 1 demonstrates that a
specificity determination is separate and independent from a benefit determination.

173. Inaddition, China stheory that a benefit must also be specific to find a subsidy
regionally specific must be rejected because it would allow a granting authority to easily
circumvent the disciplines of Article 2.2 of the SCM Agreement. Pursuant to China s theory, all
agranting authority need do to circumvent Article 2.2 is ensure that at least one enterprise
outside the region receives asimilar benefit and the program would no longer be regionally
specific. This Panel should not adopt an interpretation of Article 2.2 that would permit Members
to so easily circumvent the subsidy disciplines set forth in Article 2.2.3®

174. Anexample drawing on atax subsidy program is useful in demonstrating that China’'s
theory of regional specificity isincorrect. If agranting authority created atax credit for
enterprises located in a designated geographical region, then that tax credit is regionally specific.
This specificity determination is correct, irrespective of whether the granting authority has other
subsidy programs in place through which it provides other tax credits to enterprises located
outside theregion. Infact, it would not be extraordinary for a granting authority to maintain
more than one tax credit program. However, once a granting authority identifies a designated
geographical region and provides atax credit to that region, the subsidy is specific. Similarly, in
the LWS CVD investigation, Huantai County identified New Century Industry Park and provided
land-use rights for less than adequate remuneration to enterprises located in that Park. The fact
that the county may have provided other land-use rights for less than adequate remuneration
outside the Park is not relevant to Commerce’' sregional specificity determination.

VII. THEUNITED STATESDID NOT ACT INCONSISTENTLY WITH THE SCM
AGREEMENT OR THE GATT 1994 BY CONCURRENTLY APPLYING CVD
AND AD MEASURESTO CERTAIN PRODUCTSFROM CHINA

175. Chinaarguesthat the United States acted inconsistently with certain WTO obligations by
concurrently applying AD and CV D measures to imports from China. The basis for the asserted
prohibition on such concurrent application is not in the text of the covered agreements, but is
instead located in a theory advanced by China of “overlapping rationales’ for the NME

29 China First Written Submission, para. 301.

3% canada - Dairy (AB), para. 110 (rgjecting an interpretation of Article 9 of the Agreement on
Agriculture because the interpretation would permit Members to circumvent the disciplines set forth in that
agreement); see also, Korea — Commercial Vessels, n. 209 (refusing to interpret Article 1 of the SCM Agreement in
amanner that would allow Members to circumvent the subsidy disciplines).
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methodology and for the imposition of CVDs.** According to this theory, the normal value

calculated under an NME methodology necessarily captures the entire effects of subsidization in
every instance, as aresult of which the imposition of any level of CVDswould constitute a
“double remedy.”

176. Inthissection, the United States demonstrates that China errs on theory, on economics,
and on law. China stheory suffers from multiple flaws, each of which is sufficient to undermine
China’ s assertion that a double remedy exists whenever CVD measures are imposed
concurrently with AD measures calculated under an NME methodology. Without this
foundation, China' s claims have no basis as they are all premised on the existence of afull
double remedy in every instance of such concurrent application. In any event, China's claims
are also based on a fundamental misunderstanding of WTO provisions and their applicability to
the circumstances of China's complaint. China’s claims contesting the concurrent application of
AD and CVD measures to imports from China are therefore devoid of merit.

A. China’'sClaims Rest on a Direct Challenge to the Right of WTO Membersto
Apply AD and CVD Measures Concurrently to Importsfrom Chinathat are
Dumped and Subsidized

177. The United States has explained that, notwithstanding China s arguments to the contrary,
China’'s claim fundamentally challenges the right of Members to apply AD and CVD measures
concurrently to imports from China where those imports have been found to be both dumped and
subsidized and the importing Member treats China as a non-market economy.** China may
insist that “thisis not a question of concurrent application. It isaquestion of whether itis
permissible under the covered agreements to offset the same subsidies twice.”3* But China
neverthel ess asserts that the same subsidies are entirely offset twice whenever CVD measures are
applied concurrently with AD measures based on an NME methodology. China’s argument,
therefore, is a distinction without a difference. Asthe United States observed above,® it is
China’s own explanation of its theory that has left no doubt that the real locus of China's claims
is the concurrent application of AD and CVD measures.

—“Prior to its determination in CFS Paper, Commerce had correctly recognized that the
designation of a country as an NME and the application of countervailing duties to
imports from that country are mutually exclusive of each other.”3%

301 E.g., China First Written Submission, paras. 366 and 374. See also China Answers to First Panel
Questions, paras. 209-210.

392 See U.S. First Written Submission, paras. 67-70. 384-385; U.S. First Opening Statement, para. 38; U.S.
Answers to First Panel Questions, paras. 2, 9, 148-150, 184-185.

303 China Answers to First Panel Questions, para. 217. See also China First Opening Statement, para. 75.

304 See Section 11.B. of this written submission.

3% China First Written Submission, para. 327.
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—“[T]he simultaneous application of the NME methodology and countervailing duties
necessarily resultsin a double remedy for the same alleged acts of subsidization.” >

—“[1]t was widely recognized that the concurrent application of the NME methodol ogy
and countervailing duties would give rise to the problem of double remedies for the same
acts of subsidization.”*”’

—“[T]heimposition of a double remedy for the same alleged subsidy isinherent in the
concurrent application of the NME methodology and countervailing duties to the same
categories of imports.”3®

—“A double remedy will therefore arise in all cases in which Commerce applies the two
remedies simultaneously.”3*

—“The double remedy arises as a necessary result of the operation of the two remedies
whenever they are used in conjunction with each other.”3°

—“Chind s panel request makes clear that, in China s view, the violations occur in any
instance in which the United States applies the two remedies simultaneously, not just in
the specific investigations at issue in this dispute.” 3"

178. Inresponse to direct questions from the Panel and the United States, China seemsto
acknowledge the weakness in its broad, sweeping arguments, and attempts to avoid the fact that
its challenge is fundamentally about the concurrent application of AD and CVD measures.
Instead of acknowledging the conclusion that follows necessarily from China's own
characterization of its theory, China suggests that concurrent application would still be
permissible where the investigating authority takes “steps’ to ensure that the normal value
calculated under an NME methodology did not offset the same subsidies as the CVDs.
However, under China’ s theory, the normal value calculated under an NME methodology will
“necessarily” = fully offset the same subsidies “in all cases”*" of concurrent application because
of the use of surrogate values (i.e., costs and prices outside of China) when constructing normal
value under the NME methodology. It follows, therefore, that, taking China’s theory at face

3% ChinaFirst Written Submission, para. 330.

307 China First Written Submission, para. 346.

3% China First Written Submission, para. 366. (Original emphasis)

399 China First Written Submission, para. 374.

310 China Response to U.S. Request for Preliminary Rulings, para. 16

3L China Answers to First Panel Questions, para. 29.

312 China Answers to First Panel Questions, para. 212; China Answer to First US Question, para. 1. See
also China Answers to First Panel Questions, paras. 216-217, 289.

313 ChinaFirst Written Submission, paras. 326, 330, 340, and 374.

314 ChinaFirst Written Submission, paras. 366, 374, and 386; China Answers to First Panel Questions,
para. 213.
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value, the “steps’ that an investigating authority would have to take in order to apply concurrent
AD and CVD measures consistent with Articles 19.3 and 19.4 of the SCM Agreement and
GATT Articlel:1 would be to either (a) decline to impose one of those remedies, or (b) calculate
normal value without using surrogate values, in other words, calculate normal value for NME
imports in the same manner as for market economy imports.

179. Either course of action, of course, amounts to imposing upon Members a choice between
imposing AD duties on the basis of an NME methodology and imposing CVDs. Asthe United
States has explained,*” this choice not only has no foundation in the text of the covered
agreements, but would read out of paragraph 15 of the Protocol the explicit authorization to use
an NME methodology and to impose CVDs.

B. China Has Failed to Establish That a Double Remedy Arisesfrom the
Concurrent Application of AD and CVD Measures

180. China stheory asto the existence of a so-called double remedy is premised on its view of
the “ overlapping rationales’ of an NME methodology and the imposition of CVDs.**® According
to China, the rationale for an NME methodology isto place the producer in the position of
having “market-determined” costs and prices when calculating normal value,*” which
necessarily includes ensuring that the effects of subsidies are removed from those costs.*® The
rationale for imposing CVDs, in China s understanding, is to offset the “ competitive
advantage”®*° or “correct distortions’** that result from the granting of subsidies to a particular
firm. In China swords, “[t]hese are two different approaches to remedying the fact that a
producer’ s costs and prices were not determined by market forces.” 3%

181. Chinaarguesthat a double remedy is created because the NME normal value

“necessarily captures any trade-distorting effects of alleged subsidies.”*? According to China,
the NME methodol ogy not only produces market-economy normal values (i.e., the normal values
that would be found if Chinawere a market economy country) but also embodies some sort of
built-in “ correction” for all of the subsidies provided to Chinese respondents.®*® Thus, in China's
view, it is precisely the NME methodology itself —that is, the use of market-determined costs

315 U.S. First Written Submission, paras. 412-416; U.S. Answers to First Panel Questions, para. 170.

318 Eg., ChinaFirst Written Submission, paras. 366 and 374. See also China Answers to First Panel
Questions, paras. 209-210.

37" China First Written Submission, paras. 324 and 372; China Answers to First Panel Questions, para.
209.

318 gee ChinaFirst Written Submission, paras. 372-373; China Answers to First Panel Questions, para.
2009.

319 China First Written Submission, paras. 325; China Answers to First Panel Questions, para. 210.

320 China First Written Submission, paras. 326.

321 China First Written Submission, para. 323.

322 ChinaFirst Written Submission, para. 330. See also China Answersto First Panel Questions, para. 220.

323 see China First Written Submission, paras. 326, 330, 340 and 372; China Answers to First Panel
Questions, para. 220.
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and prices outside China— that creates the higher normal value, which also remedies the effects
of the subsidy.

182. Asthe United States explainsin detail in this section, China'stheory isflawed in
multiple respects.®** First, China'stheory mischaracterizes the rationales for the NME
methodology and the imposition of CVDs. Second, China’'s theory focuses solely on normal
value, ignoring all other calculation aspects in the derivation of aremedy permitted under the
Anti-Dumping Agreement. Third, China s theory cannot be reconciled with the views of
Contracting Parties and WTO Members, which have already reflected their judgments about the
potential for double remediesin explicit provisions of the relevant agreements. Finally, China's
theory is based on flawed economic logic.

1 China’ s“Rationales’ for the NME Methodology and the Imposition
of CVDsHave No Basisin the WTO Agreement

183. The United States recalls at the outset that AD measures and CV D measures are distinct
remedies targeting distinct practices.**® The relevant WTO provisions outline different
procedures that must be followed before imposing such measures, including separate bases and
methods for calculating each remedy. As the United States has observed, neither the Anti-
Dumping Agreement nor the SCM Agreement provides any rationale for that remedy — or the
harm that remedy is designed to address — to be factored into the calculation or the imposition of
the other remedy, with the sole exception of GATT Article VI:5, which does not apply here.3®
Nevertheless, China advances a theory that is not only at odds with the distinctness of these two
remedies, but in fact is premised entirely on a presumed interaction — indeed, an “overlap” —
between the economic “distortion” that each remedy allegedly seeks to address. Because
China’ s theory is based on such an erroneous understanding of “overlapping rationales,” it fails
to demonstrate the existence of a double remedy.

@ NME Rationale

324 Chinaistherefore wrong to assert that “[t]he United States ... appears not to deny the existence of a
double remedy entirely, but rather considers it a question of degreein each instance.” China Answersto First Panel
Questions, para. 256 (original emphasis). As the following discussion makes clear, the numerous shortcomings of
China s theory undermine the view that any overlap in remedies exists, much less, asis the premise of China's
claims, that there is an entire double remedy resulting in the relevant subsidies being fully offset twice. See U.S.
Answersto First Panel Questions, paras. 186-187. In any event, it isdifficult to understand on what basis China now
seeksto rely on “some overlap” in remedies when China has yet to explain how, under its theory, there could be only
“some overlap” instead of the entire overlap that has been at the core of China stheory to date. E.g., China Answers
to First Panel Questions, para. 282. See also U.S. Answer to First Panel Question 92.

325 See U.S. First Written Submission, paras. 389-394.

326 g5ee U.S. First Written Submission, para. 393.
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184. Chinaincorrectly asserts that subsidization is among the market distortions that the NME
methodology is “meant to counteract.” ¥’ This characterization reflects a fundamental
misunderstanding of the NME methodol ogy.

185. Dumping margins are normally calculated on the basis of a comparison between home
market price and export price. Where circumstances do not permit a“proper comparison” with
the home market price, an investigating authority may resort to constructed value — generally on
the basis of costs and profits for the given producer/exporter in the home market — to
approximate what the home market price would be.®® GATT rules have long recognized that
NMEs, because of the inherent unreliability of costs and prices in such markets, pose “ special
difficulties’ for the calculation of dumping margins that typically prevent the calculation of a
dumping margin based on home market price or even constructed value.*® Those rules have
accordingly provided for the right to employ an NME methodology that is not based on a* strict
comparison [of export price] with domestic prices’ in those markets.** Article 2.7 of the Anti-
Dumping Agreement confirms that Members retained this right after the Uruguay Round.
Paragraph 15(a) of China s Protocol again confirms that, because of the particular circumstances
of China's economy, Members may employ an NME methodology to cal culate dumping margins
in respect of imports from China. Nothing inthe GATT 1994, the Anti-Dumping Agreement, or
China s Protocol provides support for the view that the NM E methodology, or any other aspect
of the calculation of the dumping margin, relates to subsidization or the economic distortion
resulting from such government practice.®*

186. Ascontemplated by the above provisions, the use of an NME methodology is meant to
replace unreliable costs and prices in the NME with surrogate values™ from a market economy
at acomparable stage of economic development, in order to calculate normal value to assess
whether international price discrimination exists. Commerce cannot be sure that the NME
constructed normal value is a“subsidy-free” price, and is under no obligation to do so under
U.S. law (or the covered agreements) precisely because the NME methodology is neither
intended nor designed to “ counteract” 3 subsidization. After the derivation of this special
normal value, the export price is then subtracted from normal value, just asin any other anti-
dumping proceeding. The NME methodology is used to calculate the margin of dumping. The

327" China Answers to First Panel Questions, para. 211. See also China First Written Submission, para. 373.

328 Article 2.2 of the Anti-Dumping Agreement.

29 ad Note 2 to Article VI:1 of the GATT 1994.

30 Ad Note 2 to Article VI:1 of the GATT 1994.

31 Thisis, of course, not surprising because it is the application of countervailing measures, as provided
for under the SCM Agreement, that is designed to counteract subsidization.

332 Notably, surrogate values may be higher or lower than the actual costsin an NME. For example, in
many cases where Chinese capacity is rapidly expanding, actual depreciation expenses in the Chinese industry are
far higher (due to recently constructed plants) than in the surrogate country (where recent capital investment has
been lower). Thisresultsin the surrogate factory overhead ratio being lower than the actual ration in the Chinese
industry.

333 China Answers to First Panel Questions, para. 211.
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objective, asin any other anti-dumping proceeding, isto measure price discrimination, not to
offset subsides.

187. That the NME methodology is not designed to counteract subsidiesis confirmed by
reference to the U.S. statutory provision setting out the criteria that Commerce must evaluate
when determining whether a country constitutes an NME.*** Commerce determines whether a
country should be considered an NME based on a number of statutory criteria, including
currency convertibility, wage rate determination, openness to foreign investment, government
ownership or control over the means of production, and government control over pricing and
output decisions and the allocation of resources. None of these criteria concerns subsidization.
Whether the country concerned engages in subsidization is neither relevant nor considered in this
analysis.®*® If the NME methodology were concerned with offsetting subsidies, then presumably
the extent of subsidies would be afactor in determining whether to classify a country asan NME
country under the anti-dumping statute.

188. Chinacitesto a statement by the U.S. Congressin support of its view that Commerce

334 See 19 U.S.C. § 1677(18), which provides:
(18) Nonmarket economy country.

(A) In genera. The term “nonmarket economy country” means any foreign country that
the administering authority determines does not operate on market principles of cost or
pricing structures, so that sales of merchandise in such country do not reflect the fair
value of the merchandise.

(B) Factors to be considered. In making determinations under subparagraph (A) the
administering authority shall take into account—

(i) the extent to which the currency of the foreign country is convertible into the
currency of other countrieq[,]

(i) the extent to which wage rates in the foreign country are determined by free
bargaining between labor and management,

(iii) the extent to which joint ventures or other investments by firms of other
foreign countries are permitted in the foreign country,

(iv) the extent of government ownership or control of the means of production,

(v) the extent of government control over the allocation of resources and over
the price and output decisions of enterprises, and

(vi) such other factors as the administering authority considers appropriate.
3% 3e19U.SC. § 1677(18); Memorandum for David M. Spooner, “ Antidumping Investigation of Certain
Lined Paper Products from the People's Republic of China (*China’) - China's status as a non-market economy
(‘NMFE’),” at 6 (Aug. 30, 2006). (Exhibit CHI-88).
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generally does not use factor values®™® that may be subsidized.®" The United States first notes
that statements of the U.S. Congress, even in legidative history accompanying the passage of a
statute, do not have the force of law inthe U.S. legal system. Moreover, acloser examination of
the legidative history selectively quoted by Chinareveals that its drafters did not even expect
Commerce to ensure the elimination of factor values influenced by subsidies:

In valuing such factors, Commerce shall avoid using any prices
which it has reason to believe or suspect may be dumped or
subsidized prices. However, the conferees do not intend for
Commerce to conduct a formal investigation to ensure that such
prices are not dumped or subsidized, but rather intend that
Commer ce base its decision on information generally available to
it at that time.*®

Thus, it was hoped that Commerce would not use prices which it had reason to believe, by virtue
of generally available information, were in fact subsidized.

189. Thisclarification is significant because in implementing the relevant statute, Commerce
conducts no formal investigation and makes no determination that the factor values to be used
are not subsidized. Rather, Commerce looks to generally available information to determine
whether factor values from certain countries are appropriate. This generally available
information typically takes the form of existing CVD orders that inform Commerce’s
examination, and even then, tends to result in the rejection of factor valuesin the limited
circumstances where those values are based on import prices of inputs and the inputs are from
countries that have been found in those CVD investigations to be providing non-product-specific
export subsidies. Indeed, the records of the investigations at issue in this dispute reflect
precisely this limited effort made by Commerce to consider subsidization in the context of
applying the NME methodol ogy.>*

190. This proper understanding of the relevance of subsidization in the context of the NME
methodology reveals that (a) nothing in the covered agreements renders subsidization at all
relevant to the application of the NME methodol ogy; (b) the NME methodology under U.S. law

3% Asthe United States has explained, factor values are the values of inputs (factors of production) used to
produce the product under investigation. See U.S. First Written Submission, para. 450.

337 see China First Written Submission, para. 371 and footnote 315.

338 | egidlative History to Omnibus Trade and Competitiveness Act of 1988, House Conference Report No.
100-576, 1988 U.S.C.C.A.N. 1547, 1623 (Exhibit CHI-123). (Emphasis added)

339 see Memorandum to the File: Surrogate Values for the Preliminary Determination - Jiangsu Yulong
Seel Pipe Co., Ltd. (CWP), dated January 3, 2008, p. 2; Memorandum to the File: Investigation of Light-Walled
Rectangular Pipe and Tube from the Peopl€e’ s Republic of China: Surrogate Values for the Preliminary
Determination, dated January 23, 2008, p. 1-2; Memorandum to the File: Investigation of Laminated Woven Sacks
from the People's Republic of China: Surrogate Values for the Preliminary Determination, dated January 24, 2008,
p. 2; Memorandum to the File: Investigation of Certain New Pneumatic Off-The-Road Tires from the People's
Republic of China: Surrogate Values for the Final Determination, dated July 7, 2008, p. 2. (Exhibit US-151)



United Sates — Definitive Anti-Dumping and Countervailing U.S. Second Written Submission
Duties on Certain Products from China (WT/DS379) August 12, 2009 — Page 67

is not “ meant to counteract”** subsidization as one of the market distortions that give rise to the
need for such a methodology; and (c) Commerce has typically excluded certain surrogate values
in connection with subsidization in only alimited set of circumstances. China s characterization
of the “rationale” of the NME methodology is therefore incorrect.

(b) CVD Rationale

191. Chinaassertsthat the purpose of imposing CVDsisto offset any “competitive
advantage”*** afirm may receive by virtue of a subsidy, or to correct any economic
“distortions’**? that result from that subsidy, and in so doing, also erroneously suggests that the
level of CVDsimposed is connected to and somehow reflective of the degree of “competitive
advantage” or “distortions.” Asaresult of this error, China contends that a double remedy arises
when the economic “distortions’” caused by subsidization, which are intended to be addressed by
CVDs, are also addressed by the concurrent imposition of an AD duty.*

192. China s position cannot be reconciled with the text of the SCM Agreement. The SCM
Agreement does not require any demonstration by an investigating authority, when considering
the level at which CVDs may be imposed, that subsidies confer a* competitive advantage” upon
their recipients or create economic “distortion,” or have any effect whatsoever on costs or prices.
Rather, aCVD islevied “for the purpose of offsetting any subsidy,”** not the “ competitive
advantage”’ or economic “distortion” resulting from that subsidy. This definition recognizes that
the effect of a subsidy, if any, need not be calculated by an investigating authority.

193. Itisbecause of this equivalence between the CVD and the subsidy itself (rather than its
effects) that, as the United States has explained,* Article VI1:3 of the GATT 1994 authorizes
Membersto levy CVDs on products from other Members not “in excess’ of the estimated
subsidy, and Article 19.2 of the SCM Agreement provides that the “full amount” of asubsidy is
countervailable.

194. Taken together, these provisions make plain that CV Ds may be imposed to offset the full
amount of subsidies, as defined under the SCM Agreement. It follows, then, that even where
some subsidies may produce only limited demonstrable effects, the SCM Agreement permits the
imposition of duties up to the full amount of the subsidy without measuring those possibly
smaller effects. At the other end, the SCM Agreement does not permit CVDs in excess of the

China Answers to First Panel Questions, para. 211.
341 China First Written Submission, paras. 325; China Answersto First Panel Questions, para. 210.
342 China First Written Submission, para. 326.
343
Id.
34 Footnote 36 of the SCM Agreement.
345 See U.S. First Written Submission, paras. 391-392.
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amount of the subsidy even if it could be shown that the effects of the subsidy are far greater.3*
The SCM Agreement requires only that imports of the subsidized product injure the industry in
the importing country that produces the like product. Contrary to China's theory, CVDs are not
required to be calculated at alevel designed to eliminate economic distortions from subsidies.

195. Insum, China’ stheory of a double remedy arising from the “rationales’ for the NME
methodology and the imposition of CV Ds — both of which, in China sview, are intended to
address the same “ distortions’ — leads to the proposition that China believes that WTO Members
should have folded CV D measures into the AD regime. In so doing, Members could have
permitted countervailable subsidies to be addressed in the course of AD investigations, where
they could be added to the cost of production and thereby create or increase dumping margins.
Of course, such an approach would have eliminated any remedy for otherwise countervailable
subsidies that did not result in dumping margins. In thislight, China s understanding of the
“rationales’ for these two distinct remedies patently conflicts with the actual regimes created by
the WTO agreements and cannot support China's claim as to the existence of a double remedy.

2. China’s Theory Wrongly Equates Normal Value with the “ Remedy”
Permitted Under the Anti-Dumping Agreement, Namely, the AD Duty

196. Inevauating China s argument, it isimportant to bear in mind that the two remediesin
guestion — AD and CV D measures — are both duties imposed upon the importation of the product
under investigation. It followsthat, in order for a“double remedy” to exist, there must be two
duties, each of which remedies the same practice.

197. The United States has explained that the WTO agreements recognize that AD and CVD
measures are, in fact, separate remedies for separate practices.®’ Thus, investigating authorities
are free under the WTO agreements to apply concurrent AD duties and CVDs, provided that the
combined duties do not exceed the total of (1) the amount of AD duties that would properly be
found in an independent AD investigation, and (2) the amount of CV Ds that would properly be
found in an independent CVD investigation. Article VI:5, which islimited to export subsidies,
provides the sole exception to thisrule.

198. China s attempt to establish a double remedy on the basis of “competitive advantage” or
economic “distortions” obscures the basic point that the remedies at issue are AD duties and
CVDs, while China s argument addresses NME normal values. Normal values, of course, are
not in and of themselves AD duties. China focuses on normal values to avoid an inconvenient
fact — that, depending upon the export price, afifty dollar per unit subsidy could be
accompanied by an NME dumping margin of zero dollars, one dollar or one hundred dollars.
Thus, even under China' s theory, NME dumping margins do not necessarily offset subsidies, and

34 For example, a producer may receive a $10 million grant to finance R&D. The R&D financed by the
grant could result in efficiency gains that double the firm’s productivity, or fail to produce any gain whatsoever.
Under either scenario, the subsidy would be $10 million, and the CV D accordingly could not exceed that amount.

347 U.S. First Written Submission, paras. 389-394.
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may have very little relationship to them.

199. Chinaattemptsto get around this fundamenta problem by declaring export pricesto be
“entirely irrelevant.”3*® They are not. Normal valueisonly one half of the basic dumping
equation. Dumping margins are determined by subtracting export prices from normal values.
Without both a normal value and export price (and a finding of material injury), there can be no
dumping margin, no AD duty order, no AD duty, and no remedy.

200. Thefact that China' s argument concerns only normal values, rather than dumping
margins, explains why Chinawas unable to provide aresponsive answer to the Panel’ s Question
93(b), about whether acceptance of China s argument would permit Commerce to impose any
CVDs, if acontemporaneous NME AD investigation showed that there was no dumping. China
answered that there could be no “mathematical” comparison of AD duties and CVDs, and then
avoided any comparison of them at all.>* Instead, China argued that the NME normal value
itself necessarily offsets any “competitive advantage” that the NME producer had obtained from
subsidies, regardless of whether any actual AD duties are assessed.>®

201. China'sexclusive focus on normal value also explains why another of the arguments that
it emphasizesisinvalid. Chinahas pointed out that some of the factor values selected by
Commerce in determining normal value in the AD investigations are ssimilar to the benchmarks
that USDOC used to value subsidiesin the concurrent CVD investigations.** China asserts
that the use of similar values in both the AD and CVD proceeding ensures that the producer in

348 China First Written Submission, paras. 363 and 392.

349 China Answers to First Panel Questions, para. 287.

30 China Answers to First Panel Questions, para. 286. Itisaso in thisrespect that China's attempt to
compare this dispute with other proceedings in which Commerce took certain actions to avoid duplication of
remediesis unavailing. Initsanswer to Panel Question 74, Chinaidentifies those proceedings as the following:
Certain Sedl Products from the Netherlands, German Tool Steel, and LEU from France. In none of those
proceedings, however, did Commerce take any action on the basis of assertions about the alleged effects of subsidies
on normal value. Certain Seel Products from the Netherlands does not concern the effect of subsidies upon factor
quantities. It issimply an instance in which Commerce reduced a Dutch respondent’s cost of capital by the amount
of capital received from the Dutch government as agrant. Thus, the producer’ s actual cost of capital was the
reduced amount. In Tool Seel and LEU, Commerce refused to increase the dumping margin that would have been
found in an independent AD proceeding by the full amount of countervailable subsidies. In Tool Seel, Commerce
refused to add the CVD to normal value. In LEU, Commerce refused to subtract the CV D from the export price.
Both proposals would have automatically increased the dumping margin that would have been found, absent any
CVD case, by the amount of the countervailable subsidies found in the companion CVD case, thus indisputably
collecting the CVD twice. These straightforward proposals to double-count CVDs contrast starkly with China's
theory that there is a double remedy because the alleged rationales underlying AD and CVD measures overlap,
inherently creating a double remedy when each measure is applied as it would be in an independent proceeding.
China sinability to demonstrate a double remedy through a“mathematical comparison between a CVD margin and
an AD margin,” either in the investigations at issue or before this Panel, further confirms that China’ s attempt to be
exempted from application of either the AD or CVD remedy rests solely on the basis of its unsubstantiated and
flawed theory of “overlapping rationales.” China Answersto First Panel Questions, para. 286.

%1 see China First Written Submission, paras. 393-397; China Answers to First Panel Questions, paras.
281-282.



United Sates — Definitive Anti-Dumping and Countervailing U.S. Second Written Submission
Duties on Certain Products from China (WT/DS379) August 12, 2009 — Page 70

guestion is placed in the position of having a*“market-determined” cost of production, at least for
that particular factor. According to China, this demonstrates that the resulting AD duties and

CV Ds address the same economic “distortion,” defined by China as the extent to which the
producer enjoys a below-market cost of production.®? In short, China argues that this proves
that AD duties remedy subsidies.

202. Any potential similarity between factor values used in the calculation of NME normal
value, on the one hand, and benchmarks used to assess the existence of a subsidy, on the other
hand, does not establish what China seeks to prove by drawing such a comparison. It does not
follow from such potential similarity that the resulting AD duties and CV Ds remedy the same
economic “distortion” and that, therefore, a double remedy exists. Thisis because Chinafailsto
actually compare the two remedies at issue, basing its conclusion instead on the antecedent
determination of normal value. As explained above, even if the entire normal value is assumed
to be “market-determined,” that alone says nothing about what the ultimate AD duty —that is, the
remedy —will be.** Normal value does not itself become aremedy simply because China
declares export prices to be “entirely irrelevant.”*** Export prices may be irrelevant to China's
argument, but they are not irrelevant to the actual remedy, whichisan AD duty. Chinahas
therefore not shown how an NME normal value — even assuming it actually represents the
market-determined cost of production — constitutes aremedy at al, still less one that inherently
remedies subsidies, in addition to dumping.®®

3. China’s Theory isNot Supported by Economic Logic

203. Even assuming, arguendo, that normal values, by themselves, could create a double
remedy, China s theory about NME normal values — that they necessarily are high enough to
cover the full value of any subsidies provided within China—isunsound. China's argument
amounts to the assertion that NME normal values necessarily equal at least the sum of: (1) the
cost of production that the Chinese producers would have had, if China had been a market
economy country at the time of the investigation; plus (2) the amount by which those costs
would have been lowered by the subsidies to those producers.

204. Thetheory that NME normal values necessarily offset the amount by which normal
valuesin a“market economy China’ would have been lowered by subsidiesis based on the

352 see China First Written Submission, paras. 371-373.

33 For example, the normal value could be accompanied by a dumping margin of zero percent, 100
percent, or anything in between. Indeed, an exporter whose costs are al “ market-determined” can still be found to
be dumping precisely because the AD remedy is about measurement of price discrimination and not about offsetting
the “competitive advantage” or economic “distortion” resulting from subsidization.

%% China First Written Submission, para. 363.

35 An additional problem with China's argument in this respect is that, as the United States explainsin
Section V11.B.3 of this submission, the fact that one factor value in an NME normal value determination may be
from a surrogate market economy country is only one part of the determination of normal value, and the NME
methodology approximation of the entire normal value may be distorted by a host of other factors (such as profit and
general expenses, and surrogate market values that may themselves have been reduced by subsidies).
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assumption that NME normal values are completely unaffected by subsidies. Thisis simply not
true (just asit is not true for concurrent AD and CVD proceedings involving market economies),
as the United States explained in its First Written Submission,*® for at |east three reasons.

205. First, put simply, while NME subsidies may not directly reduce the factor values used to
calculate normal value in an NME proceeding, such subsidies may easily affect the guantity of
factors consumed by the NME producer in manufacturing the product under investigation. The
simplest example would be where a domestic subsidy in an NME country enables an
investigated producer to purchase more efficient equipment, lowering its consumption of labor,
raw materials, or energy. When the surrogate factor values are multiplied by the NME

producer’ s lower factor quantities, they result in lower normal values and, hence, lower dumping
margins.*’ Any reduction in factor usage by NME producers would reduce normal valuein a
second manner, because the final factor values are also used to cal cul ate the amounts to be added
to normal value for overhead, SG& A, and profit.**®

206. Moreover, in determining normal value in NME cases, Commerce does not exclusively
use factor quantities in the NME countries, valued in the surrogate, market economy country.
Factor values may also be based on the prices of inputs imported into China from market
economy countries. Given that the input suppliers in these countries are often competing with
Chinese suppliers of those same inputs, it is by no means safe to assume that those prices are not
lower as the result of competing with subsidized products in China.

207. Finaly, in at least some cases, the NME exports of the product under investigation will
account for alarge enough share of the world market to influence pricesin world markets. In
such cases, particularly where the industry is export-oriented or has excess capacity (a chronic
problem in China), subsidies could increase output and exports from China, which, in turn,
would reduce the prices of the good in question in world markets. These lower prices would
reduce profits for producers selling in these markets, which, in turn, would reduce the profit rates
Commerce derives from their financials to add to normal value.

C. China’s Claims Have No Foundation in the WTO Agreement

1. The WTO Agreement Contains No Prohibition on the Concurrent
Application of AD and CVD Measuresin the Context of Domestic

3% See U.S. First Written Submission, paras. 450-454.

357 See U.S. First Written Submission, paras. 450-452.

38 China's response to this argument is that “any such benefit that accrued to the producer would be
reflected in the producer’s cost of capital, to the extent that it conferred any benefit at all.” China Answersto First
Panel Questions, para. 206. However, there is no basis for the assumption that reduced quantity of factors
consumed, potentially resulting in lower normal values, “would be reflected in the producer’s cost of capital.” The
factor quantities affect the cost of production inputs, not the cost of capital. See U.S. First Written Submission, para.
450. Moreover, Chinafocuses here on input subsidies, but ignores the fact that, for example, subsidies that increase
plant efficiency reduce factor usage.
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Subsidies

208. The United States has observed that the issue of concurrent application of AD and CVD
measures has been given consideration by Contracting Parties since the founding days of the
GATT 1947. GATT Article VI:5 prohibits such concurrent application only in the circumstance
where imposing both remedies would * compensate for the same situation of dumping or
subsidization.” This prohibition appears to be based on the presumed effect of export subsidies
on export prices, that is, that export subsidies produce a direct and proportionate reduction in
export prices with no corresponding effect on home market prices (normal value), thereby
directly resulting in inflated dumping margins.*° No other provisions of the covered agreements
preclude the concurrent application of AD and CVD measures under any other circumstances.*®

209. That other rules did not so preclude the concurrent application is confirmed by the
adoption and ultimate elimination of Article 15 of the Tokyo Round Subsidies Code.** Article
15 of the Subsidies Code included a provision re-affirming the right of Signatories to base AD
duties on an NME methodology when applied in respect of a country described in Ad Note 2 to
GATT Article VI:1.%%? Furthermore, Article 15 also imposed upon Signatories the obligation to
choose between AD investigations and CV D investigations when examining allegations of injury
caused by imports from such a country. Asaresult, Signatories were restricted in the ability to
apply AD and CVD measures concurrently to imports, not only as provided for in GATT Article
V1:5, but with respect to all subsidies (not just export subsidies) from that group of countries.

210. Membersdid not include this requirement when they adopted the SCM Agreement,
which contains no provision similar to Article 15 on concurrent application of AD and CVD
measures. The decision not to continue this prohibition on the concurrent application of AD and
CVD measuresin the SCM Agreement is particularly significant given that Contracting Parties
specifically discussed the role of non-market economies during the Uruguay Round
negotiations.®* Furthermore, Chinawas already well into its GATT accession negotiations by
this point.***

211. Chinadoes not contest the fact that Members agreed not to bring Article 15 of the Code
into the text of the SCM Agreement. Rather, China submits that the concurrent application of
AD and CVD measuresin respect of NMEs was no longer “relevant” given the state of U.S.
countervailing duty practice and the transitioning nature of the NME Contracting Parties at the

359 China appears to agree with this underlying presumption of Article VI:5. See China Answers to First
Panel Questions, para. 219.

360 See U.S. First Written Submission, paras. 396-402.

31 See U.S. First Written Submission, paras. 404-407.

32 see Article 15.2 of the Tokyo Round Subsidies Code.

33 See U.S. Answers to First Panel Questions, paras. 119-121.

34 China's accession negotiations began under the auspices of the GATT in 1987 and concluded under the
WTO in 2001.
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time of the Uruguay Round.*® Whatever the specific reason for not including Article 15 of the
Subsidies Code in the SCM Agreement, the fact remains that the only provision in the history of
the covered agreements prohibiting the concurrent application of AD and CV D measures outside
the context of export subsidies was no longer in force once the SCM Agreement applied.

212. Thiswas the background against which China conducted negotiations with Members on
its accession first to the GATT and then to the WTO. Whatever may have been the relevance to
certain Contracting Parties of a provision on the concurrent application of AD and CVD
measures in respect of NMES, paragraph 15 of China’ s Protocol made clear that Members would
have the right to treat China as an NME when conducting AD investigations and that, therefore,
aprovision like Article 15 of the Subsidies Code would indeed have been relevant for China
during those negotiations. Despite this relevance to China, and China s recognition that Article
15 of the Subsidies Code had been discontinued by virtue of the SCM Agreement, China's
Protocol does not reflect any limitation on a Member’ s right to concurrently apply CVDs and
AD duties calculated on the basis of an NME methodology. To the contrary, the Protocol clearly
sets out, in paragraph 15(a), the right of Membersto apply such AD duties and to apply CVDs
calculated on the basis of benchmarks outside China.*®

213. Initsanswer to Panel Question 69, China misunderstands the significance of the fact that
Contracting Parties and Members have adopted clear texts when intending to limit aMember’s
right to concurrently apply AD and CVD measures. China suggests that the United States posits
two different arguments with respect to GATT Article VI:5: one relating to concurrent
application of AD and CVD remedies, and one relating to the imposition of so-called double
remedies.® Thisisincorrect. Asthe United States has discussed, the dichotomy between
“concurrent application” and “double remedies’ is afalse one, as China s own argument makes
clear that this dispute is fundamentally about the concurrent application of AD and CVD
measures in the investigations at issue.*®

214. The United States has advanced, and continues to advance, only one argument relating to
GATT Article VI:5. And, contrary to China's understanding, that argument is not ssmply an a
contrario reading of that provision. Asthe foregoing discussion reveals, and as set out in the
U.S. First Written Submission,*® the narrowly circumscribed prohibition in GATT Article VI:5
must be understood together with paragraph 15 of China s Protocol and in light of the
circumstances surrounding the adoption and elimination of Article 15 of the Tokyo Round
Subsidies Code. When these provisions are properly examined under the customary rules of
interpretation of public international law, the absence of a prohibition on the concurrent
application of AD and CVD measures in the context of domestic subsidies must be given
meaning. Understood in thislight, China s claims amount to nothing less than an attempt to

355 China Answers to First Panel Questions, paras. 230 and 232.
36 See U.S. First Written Submission, paras. 411-414.
37 China Answers to First Panel Questions, paras. 216 and 218.
368 See, e.g., Section VII.A of thiswritten submission.
369 See U.S. First Written Submission, paras. 395-417.
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introduce rules in the covered agreements, based on an unsubstantiated theory, without going
through the proper forum of negotiations with other Members.

2. ChinaHas Failed to Establish Violations of Articles 19.3 and 19.4 of
the SCM Agreement

215. Inorder for Chinato succeed on its claims under Articles 19.3 and 19.4, it must establish
that a CVD has been “levied,” respectively, in amounts not “appropriate” according to the terms
of Article 19.3, and in amounts exceeding the amount of subsidy found to exist by the
investigating authority. The United States has noted that China has failed to meet this standard
on multiple grounds. First, no claim can be made out under either provision because no CVDs
have been “levied” yet under the U.S. retrospective system.3

216. Second, and more fundamentally, China does not base its claims in relation to the
amounts of the CVDs at issue. Instead, China contends that the NME normal value is“meant to
counteract” subsidization,** as aresult of which the AD duty calculated under the NME
methodology must be understood to somehow constitute a CVD within the meaning of the SCM
Agreement. The United States has demonstrated that an AD duty calculated under the NME
methodology does not constitute a*“ countervailing duty” as that term is defined in footnote 36 of
the SCM Agreement.®”?

217. Moreover, if one accepts China s premise that such an AD duty is simultaneously a CvVD
—that is, that such an AD duty is “levied for the purpose of offsetting any subsidy”*" —it follows
that the duty could “only be imposed pursuant to investigations initiated and conducted in
accordance with the provisions of [the SCM Agreement] and the Agreement on Agriculture.”¥"

370 See U.S. Answers to First Panel Questions, para. 175.

371 China Answers to First Panel Questions, para. 211.

372 see U.S. First Written Submission, paras. 419-427; U.S. First Opening Statement, para. 47; U.S.
Answersto First Panel Questions, para. 176.

373 Footnote 36 of the SCM Agreement.

37 Article 10 of the SCM Agreement. (Footnote omitted) Article 10 providesin full:

Members shall take all necessary steps to ensure that the imposition of a
countervailing duty®® on any product of the territory of any Member imported
into the territory of another Member is in accordance with the provisions of
Article VI of GATT 1994 and the terms of this Agreement. Countervailing
duties may only be imposed pursuant to investigations initiated® and conducted
in accordance with the provisions of this Agreement and the Agreement on
Agriculture.

% The term "countervailing duty" shall be understood to mean a special duty
levied for the purpose of offsetting any subsidy bestowed directly or indirectly
upon the manufacture, production or export of any merchandise, as provided for
in paragraph 3 of Article VI of GATT 1994.
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In other words, under China stheory, the AD duty resulting from the NME methodology could
not be imposed following only an AD investigation; rather, because China considers this AD
duty to also be a CVD, aMember must first make the requisite findings of a CVD investigation
(for example, subsidization, benefit, specificity, and injury by reason of subsidized imports).
Accepting China s theory would mean that imposition of an AD duty calculated under an NME
methodology, without conducting a CV D investigation, would necessarily violate the SCM
Agreement. This absurd result cannot be reconciled with WTO provisions that explicitly
authorize use of an NME methodology.*"

218. Finally, asdiscussed above, Contracting Parties declined to retain Article 15 of the
Tokyo Round Subsidies Code, the only provision limiting the right to concurrent application of
AD and CVD measures on imports from NMEs, in the SCM Agreement. China suggests that the
elimination of Article 15 of the Subsidies Code in the Uruguay Round does not preclude an
implicit prohibition of similar nature contained in Articles 19.3 and 19.4 of the SCM
Agreement.3® However, the Code also contained provisions that were virtually identical to
Articles 19.3 and 19.4 of the SCM Agreement.®”’ I, as China now claims, the concurrent
application of AD and CVD measures on imports from NME countries “necessarily results’*” in
adouble remedy by virtue of “overlapping rationales’ of the NME methodology and the
imposition of CVDs,** and such double remedy violates Articles 19.3 and 19.4, there would
have been no need for Code signatories to include an express prohibition on concurrent AD and
CVD investigationsin Article 15 of the Code. The predecessorsto Articles 19.3 and 19.4 in the
Code should have been able to serve the same function of “implicit prohibition” that China now
seeks to read into Articles 19.3 and 19.4. Plainly, such an “implicit prohibition” was not
contained in those provisions of the Code and is likewise not contained in Articles 19.3 and 19.4.

% Theterm "initiated" as used hereinafter means procedural action by which a
Member formally commences an investigation as provided in Article 11.
37 see Ad Noteto Article VI:1 of the GATT 1994; Article 2.7 of the Anti-Dumping Agreement; and
paragraph 15(a) of China’s Protocaol.
® See China Answers to First Panel Questions, paras. 223-225.
377 Articles 4.2 and 4.3 of the Tokyo Round Subsidies Code provide:

2. No countervailing duty shall be levied on any imported product in
excess of the amount of the subsidy found to exist, calculated in terms
of subsidization per unit of the subsidized and exported product.

3. When a countervailing duty isimposed in respect of any product, such
countervailing duty shall be levied, in the appropriate amounts, on a
non-discriminatory basis on imports of such product from all sources
found to be subsidized and to be causing injury, except as to imports
from those sources which have renounced any subsidies in question or
from which undertakings under the terms of this Agreement have been
accepted. (Footnotes omitted)

378 ChinaFirst Written Submission, para. 330.
37 E.g., China First Written Submission, paras. 366 and 374. See also China Answers to First Panel
Questions, paras. 209-210.
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3. ChinaHas Failed to Establish a Violation of Articlel:1 of the GATT
1994

219. Chinaarguesthat the United States acted inconsistently with its obligations under Article
I:1 of the GATT 1994 by “avoid[ing] the imposition of a double remedy” in respect of market
economies but not doing so in respect of non-market economies.®*° In support of this argument,
China points to two specific situations in which, according to China, Commerce has taken action
to avoid a double remedy for market economies: declining to deduct CVDs from the export
price, and declining to add subsidies to the cost of production.® The United States has
demonstrated that Commerce takes these actions equally in cases involving non-market
economies.®? The United States has also explained, moreover, that China’'s complaint centers on
the application of the NME methodology, and that because such application is expressly
authorized by paragraph 15(a) of China's Protocol, it does not contravene Article 1:1.3

220. Finaly, with respect to China's “as applied” claims under Article I:1, the United States
has noted China s failure to identify how the United States did not accord to products from
Chinathe same “advantage” accorded “like products’ from market economies.®* In response
China simply asserts that “the discrimination in the standard that Commerce applies for the
avoidance of a double remedy relates ... solely to the origin of the products.”*** Unlike the
situation where origin-based discrimination could be found in the text of alegal instrument, at no
time has Commerce articulated any such “standard” or otherwise indicated that “ double
remedies’ would not be avoided in respect of imports from China. To the contrary, as China has
noted, Commerce has stated that it would seek to avoid double remedies when concurrently
applying AD and CV D measures on imports from China,*® just as Commerce doesin the
circumstance of market economy imports. The sole basis for China s conclusion that Commerce
has accorded certain treatment to “like products’ is speculation about how Commerce might
approach other investigations. Asthe United States has explained, speculation cannot substitute
for a showing of more favorable treatment accorded “like products.” %’

4. “As Such” Claims

221. Chinabasesits“assuch” claims on a supposed “absence of legal authority” under U.S.

380 ChinaFirst Written Submission, para. 413.

3L gee ChinaFirst Written Submission, paras. 405-412.

382 See U.S. First Written Submission, paras. 433-436.

383 See U.S. First Written Submission, paras. 440-444.

34 See U.S. First Written Submission, para. 431.

385 China Answers to First Panel Questions, para. 291.

38 gee ChinaFirst Written Submission, para. 357 (quoting | ssues & Decision Memorandum from CVD
investigation on Coated Free-Sheet Paper). See also OTR Tires CVD Final Decision Memorandum, p. 16 (Exhibit
CHI-4).

387 See U.S. First Written Submission, footnote 593; U.S. Answers to First Panel Questions, para. 189.



United Sates — Definitive Anti-Dumping and Countervailing U.S. Second Written Submission
Duties on Certain Products from China (WT/DS379) August 12, 2009 — Page 77

law. The United States has demonstrated that this “measure” is not properly within the Panel’s
terms of reference.®® The United States notesin addition that, in making out its “ as such”
claims, China bears the burden as a threshold matter of establishing the existence of this
“measure.”**° Chinahasfailed to do so.

222. Chinaplaces great emphasis on statements made by Commerce and the GAO, and
proposed legislation (unadopted by the U.S. Congress), to support its view on the * absence of
legal authority.”** None of these sources supports the conclusion Chinawould need to establish
(assuming arguendo that the measure existed and was within the Panel’ s terms of reference),
namely, that no legal authority exists for Commerce to take whatever (undefined) actions China
considers necessary to “avoid adouble remedy.” Indeed, China appears to recognize thisin its
own first written submission, stating that “Commerce appears to lack authority under the U.S,
anti-dumping laws to avoid the imposition of double remedies in investigations of imports from
NME countries, but thisis unclear.”**" Asthe United States explained at the first substantive
meeting of the Panel, the statements of Commerce and GAO referenced by Chinarefer to
particular aspects of Commerce’ s authority**? or amount to nothing more than the self-evident
statement that there is no express provision in U.S. law addressing “double remedies’ per sein
the context of domestic subsidies.*** Inthe U.S. legal system, the mere absence of such an
express provision does not mean that the relevant agency necessarily lacks the authority to take
actionsthat are not so explicitly spelled out in the agency’ s governing statute. However China
may mischaracterize Commerce' s statements as reflecting an acknowledgment that it lacks any
legal authority whatsoever to take actions to avoid a double remedy,** the fact remains that
Commerce has never made such a broad, unqualified statement about its own authority. China

388 See Section 11 of this written submission.

39 See US— Gambling (AB), para. 141.

3% China First Written Submission, paras. 347-354.

391 China First Written Submission, para. 362 (original italics; underlining added). This may explain why
China hedged its assertions about its “as such” claimsin its first written submission by asserting that U.S. law is
inconsistent with certain WTO obligations “to the extent” that Commerce lacks such authority. 1d. at paras. 364,
386, 421 and 424.

392 For example, when referring to “ adjustments for CVDs.” China First Written Submission, footnotes
304 and 308 and accompanying text.

398 See, e.g., U.S. Answersto First Panel Questions, para.63 (discussing GAO statements); China First
Written Submission, footnote 309 and accompanying text (referring to whether “AD adjustment” had been provided
by Congress). In thisrespect, China s reference to the unadopted Trade Rights Enforcement Act has no relevance,
asit merely creates the express provision mentioned above that everyone agrees does not exist at thispoint in U.S.
law. See China First Written Submission, paras. 353-354.

3% See, e.g., China First Written Submission, paras. 359 (“ Commerce continued to make statements that
are consistent with its previous position that it lacks authority to avoid double remedies in NME investigations’);
416 (“Commerce has taken the position that ... U.S. law does not permit it to make any adjustment to avoid the
imposition of a double remedy in the case of imports from countries that the United States has designated as non-
market economies’); and 422 (“Commerce has stated in the countervailing duty determinations at issue in this
dispute that U.S. law does not permit Commerce to avoid the imposition of adouble remedy”); China Answersto
First Panel Questions, para. 21 (characterizing panel request as noting that in investigations at issue,“ Commerce
stated that it lacks legal authority to avoid the imposition of double remedies in the context of paralel AD/CVD
investigations of imports from NME countries”).
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has therefore failed to establish that an “absence of legal authority” exists.

223. Finaly, the United States has explained that China' s “as such” challenge centers on the
discretion held by Commerce — and recognized by China—to concurrently impose AD and CVD
measures on imports from NMESs. Because China does not challenge a“measure” that mandates
any WTO-inconsistent action, but challenges how Commerce chooses to exercise its discretion,
the so-called “absence of legal authority” is not inconsistent with U.S. obligations under the
WTO Agreement.**®

VIIl. PROCEDURAL CLAIMSUNDER THE SCM AGREEMENT

A. It IsUnnecessary for the Panel to Make Findingson China’'s Claim Under
Article 13.1 of the SCM Agreement

224. The United States explained in its First Written Submission why China s claim

under Article 13.1 has no legal basis under the SCM Agreement.**® China has not disputed the
evidence that, following the initiation of each investigation at issue, the United States remained
available for consultations on all relevant matters, including new subsidy allegations, consistent
with Article 13.2 of the SCM Agreement. Indeed, the record reflects that Chinatook advantage
of the U.S. availability for consultations subsequent to the filing of new subsidy allegationsin
each investigation.®’

225. At thefirst substantive meeting of the Panel, and again in written answers to the Panel’s
guestions, the United States confirmed that when conducting investigations on imports from
China, it will continue to afford China a reasonable opportunity to continue consultations,
including with respect to new subsidy allegations, throughout the investigation period.*® In its
written responses to the Panel’ s questions, China states that, in the light of this confirmation, it
“does not believe the Panel needs to address this issue further.”** The United States agrees that
it is unnecessary for the Panel to make any findings on this claim.

B. China Has Not Demonstrated that the United States Failed to M eet its
Obligation Under Article 12.1.1 of the SCM Agreement to Providethe
Government of China and Each Exporter and Foreign Producer At Least 30
Daysto Reply to the Questionnaire

226.  Chinaclaimsthat the United States acted inconsistently with Article 12.1.1 of the SCM
Agreement because it did not provide at least thirty days for the Government of Chinaand
Chinese respondents to reply to Commerce’ s supplemental requests for information in the four

3% e U.S. Answers to First Panel Questions, paras. 182-183.

3% See U.S. First Written Submission, paras. 464-73.

397 See U.S. First Written Submission, para. 466.

3% .. Answersto First Panel Questions, para. 198.

399 China Answers to First Panel Questions, paras. 293-298.
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CVD investigations at issue. Asexplained inthe U.S. First Written Submission, the thirty-day
requirement in Article 12.1.1 does not apply to every supplemental request for information as
Chinasubmits. Rather, the text of the Agreement, understood in its proper context, provides that
the thirty-day requirement applies only to the questionnaire issued at the outset of each
investigation.*®

227. Chinadisagrees with the U.S. reference to the singular term “ questionnaire” in paragraph
6 of Annex VI to the SCM Agreement as context for interpreting Article 12.1.1. According to
China, recognizing that paragraph 6 refers to a specific questionnaire — that is, the questionnaire
issued at the outset of an investigation —would mean that an investigating authority would be
allowed to conduct verifications of only the initial questionnaire.** However, nothing in Annex
VI limits the verification to information provided in “the questionnaire.”*® To the contrary,
when read in its entirety, paragraph 7 of Annex VI makes clear that any “information” obtained
is subject to verification by the investigating authority.*®®* China's concern about the proper
reading of Article 12.1.1 in the light of paragraphs 6 and 7 of Annex V1 is therefore without
merit.

228. InitsFirst Written Submission, the United States noted that the term “questionnaires’ in
Article 12.1.1 logically referred to theinitial questionnaire given that this questionnaire typically
required more extensive information from governments and respondents than subsequent
requests for information.*® China disputes this view, arguing that initial questionnaires and new
subsidy allegation questionnaires are “indistinguishable’ because of the similar “nature of the
questions and the level of detail requested from respondents’ in both types of questionnaires.*®
China attempts to demonstrate this similarity by highlighting certain specific questions from two
of the four CVD investigations at issue, specificaly, the LWSand OTR Tires investigations.*®

229. Asaninitial matter, the United States recalls that, as explained in the First Written
Submission, there is a conceptual difference between the initial questionnaire and subsequent
requests for information, including new subsidy allegation questionnaires.*” This conceptual

40 See U.S. First Written Submission, paras. 476-490.

“0L China Answers to First Panel Questions, paras. 309.

492 The term “the questionnaire” is not used in Annex V1 to denote the basis for the verification conducted
by the investigating authority. Rather, it isused to explain, in paragraph 6, when “[v]isitsto explain the
guestionnaire” are appropriate and, in paragraph 7, to establish a point in time before which a verification should
generally not take place.

403 Paragraph 7 of Annex VI provides, in pertinent part, the following: “As the main purpose of the on-the-
spot investigation isto verify information provided . . . further, it should be standard practice prior to the visit to
advise the firms concerned of the general nature of the information to be verified and of any further information
which needs to be provided, though this should not preclude requests to be made on the spot for further details to be
provided in the light of information obtained.” (Emphasis added.)

404 See U.S. First Written Submission, para. 479.

%5 China Answers to First Panel Questions, para. 299.

4% see China Answers to First Panel Questions, paras. 300-302.

407 See U.S. First Written Submission, para. 479.
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difference tendsto follow from the fact that an initial questionnaire isissued at the outset of an
investigation, after an application under Article 11 of the SCM Agreement isfiled and an
investigation isinitiated on the subsidy allegationsin that application. Assuch, theinitial
guestionnaire provides the investigating authority its first opportunity to seek relevant
information on the record of the investigation. Theinitial questionnaire, then, by its very nature,
asks not only about specific programs, but also general questions on industry structure,
identification of foreign producers and exporters, production data, export volumes, sales, and
ownership and other affiliations among firmsin the industry.

230. A new subsidy allegation questionnaire, however, isissued in the course of an
investigation, at which point the exporting Member and respondents have presumably supplied
the investigating authority with much of the broader information sought in the initial
guestionnaire. Asaresult, anew subsidy allegation questionnaire tends to include questions
only on a specific program (or programs) and does not include general questions that have
aready been asked in the initial questionnaire. In focusing exclusively on the “nature” and
“level of detail” of questions posed about a specific subsidy program (or programs),“® China
ignores this conceptual difference and consequently overlooks the significant general (i.e., non-
program-specific) questions that form a critical part of any initial questionnaire.

231. Turning to the investigations at issue in this dispute, the United States notes that China
limits its discussion to questionnaires issued to the Government of Chinain the LWSand OTR
investigations.*® However, after examining more fully the range of questionnaires issued to all
interested parties, including respondent companies, in all four CVD investigations, it becomes
clear that the initial questionnaire is significantly more extensive than the new subsidy allegation
guestionnaire, which explains why Article 12.1.1 of the SCM Agreement specifies a thirty-day
requirement in particular for the initial questionnaire.*°

232. Inadl four CVD investigations, the amount of information requested in the new subsidy
allegation questionnaires was significantly less than that covered in theinitial questionnaires.
For instance, in each of the four CVD investigations, the initial questionnaire issued to the
Government of China and the respondent companies covered anywhere from 21 to 28 alleged
subsidy programs, in addition to questions requesting general information on industry structure,
identification of foreign producers and exporters, production data, etc.**! The new subsidy
allegation questionnaires, however, covered only one to twelve alleged subsidy programs and no

408 China Answers to First Panel Questions, para. 301.

499 gee China Answers to First Panel Questions, paras. 300-302.

410 The subsequent requests for information on new subsidies alleged in each investigation have been
provided in response to the Panel’ s Question 206 (Exhibits US-129 through US-149).

411 gee Exhibit US-104 (Part 1of 3) (in CWP, questions covered 28 alleged subsidy programs and general
information); Exhibit US-105 (Part 1of 2) (in LWRP, questions covered 27 alleged subsidy programs and general
information); Exhibit US-106 (Part 1 of 3) (in LWS, questions covered 23 alleged subsidy programs and general
information); Exhibit US-107 (Part 1 of 3) (in OTR Tires, questions covered 21 alleged subsidy programs and
genera information).
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genera information.**? Specificaly, in LWSand OTR Tires, the two investigations China
submits as examples, the new subsidy allegation questionnaires generally covered less than half
the programs covered in the initial questionnaire.*** Notably, in CWP and LWRP, the two
investigations that China excludes from its discussion of thisissue, the new subsidy allegation
questionnaires covered at most three alleged subsidy programsin CWP** and only onein
LWRP.4

233. Therefore, China s selective reliance on questions from only two of the four CVD
investigations at issue in this dispute, and its narrow focus on the “nature” and “level of detail”
of program-specific questions, fail to substantiate its assertion that “the new subsidy allegations
questionnaires are indistinguishable from the initial questionnaires.”*° Instead, the conceptual
difference between the initial questionnaire and a new subsidy allegation questionnaire, as
confirmed by the above examination of the questionnaires in these investigations, confirms the
logic of properly interpreting the term “ questionnaires’ in Article 12.1.1 to refer exclusively to
guestionnaires issued at the outset of an investigation.

234. Inany event, it isworth recalling that China asks the Panel to adopt a broad rule that the
thirty-day requirement in Article 12.1.1 of the SCM Agreement applies to every supplemental
request for information. Whatever the alleged difficulties of particular requests for information
subsequent to the initial questionnaire, they do not justify reading Article 12.1. 1 to impose such
abroad requirement for all requests for information. Other provisionsin the SCM Agreement
govern the adequacy of opportunities afforded by the investigating authority for a respondent to
provide information in a given instance.

235. Inthisrespect, the United States notes its disagreement with China’ s assertion that
adopting an interpretation of Article 12.1.1 along the lines of that given to Article 6.1.1 of the
Anti-Dumping Agreement by the panel in Egypt-Seel Rebar*’ would provide investigating

12 gee Exhibits US-129 through US-149.

13 1n the LWS CVD investigation, the new subsidy allegation questionnaire issued to the Government of
China covered 11 programs and those issued to four respondents covered 12 programs for one respondent, 11
programs for a second respondent, 7 programs for a third respondent, and 1 program for a fourth respondent. See
Exhibits US-139 through US-143. Inthe OTR Tires CVD investigation, the first new subsidy allegation
questionnaire issued to the Government of China covered 10 programs and those issued to three respondents covered
9 programs for two respondents and 8 programs for a third respondent. See Exhibits US-144 through US-147.
Additionally, the second new subsidy allegation questionnaire issued to the Government of Chinain OTR Tires
covered only 1 program. See Exhibit US-148.

414 1n the CWP CVD investigation, the first new subsidy allegation questionnaire issued to the Government
of Chinaand to three respondents covered only 1 program. See Exhibits US-129 through US-132. Additionally, the
second new subsidy allegation questionnaire issued to the Government of China covered 3 programs and those
issued to two respondents covered 2 programs for one respondent and 1 program for the second respondent. See
Exhibits US-133, US-134 and US-135.

415 1n the LWRP CVD investigation, the new subsidy allegation questionnaire issued to the Government of
China and to two respondents covered only 1 program. See Exhibits US-136, US-137 and US-138.

416 China Answers to First Panel Questions, para. 299.

417 Egypt — Seel Rebar (Panel), para. 7.276.
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authorities “unfettered discretion” to issue any number of lengthy questionnaires with
unreasonably short response times and would place interested Members and parties “entirely at
the mercy of the demands of investigating authorities.”*® This hyperbolic concern ignores the
other provisions of the SCM Agreement, in particular, the other sub-paragraphs of Article 12,
which collectively ensure that interested Members and parties are given rights in proceedings
before investigating authorities.*** Of particular relevance here is the general requirement in
Article 12.1 that interested parties “ be given notice of the information which the authorities
require and ample opportunity to present in writing all evidence which they consider relevant.”
This provision ensures, inter alia, that requests for information beyond the initial questionnaire
are not subject to unreasonabl e time constraints that prevent a respondent from adequately
defending itsinterests. Had China believed it was denied such an opportunity in respect of any
of the new subsidy allegations in the investigations at issue, it could have brought aclaim
accordingly. China has not done so.**

IX. CONCLUSION

236. For the reasons set forth above, along with those set forth in the United States' First
Written Submission, oral statements at the first substantive meeting with the Panel, and
responses to the Panel’ s questions, the United States requests that the Panel reject China's
clams.

“18 China Answers to First Panel Questions, para. 314 and footnote 231.
19 See eg., Articles 12.1-12.3.
420 gee Panel Request, WT/DS379/2, pp. 6-7.
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